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HONORABLE  MEMBERS   OF  THE 
82nd   GENERAL  ASSEMBLY 

Ladies  and  Gentlemen: 

I  hereby  submit  the  1981  Annual  Report  of  the  Joint  Committee  on 
Administrative  Rules  for  your  consideration  pursuant  to  Section  7.10  of  the 
Illinois  Administrative  Procedure  Act  (III.  Rev.  Stat.,  ch.  127,  par.  1007.10). 
As  required,  this  report  contains  the  "findings,  conclusions  and 
recommendations,  including  suggested  legislation"  developed  by  the  Committee 
as  a   result  of  its  activities  during   1981. 

As  one  the  original  members  and  the  third  chairman  of  the  Joint 
Committee,  I  am  proud  of  the  detailed,  in-depth,  bipartisan  reviews  of  agency 
rules  and  regulations  for  which  the  Committee  has  become  recognized  during 
the  past  few  years.  I  hope  to  add  to  that  reputation  during  my  tenure  as 
chairman. 

Too  often  legislative  decisions  are  made  on  the  basis  of  inadequate,  or 
even  inaccurate,  information.  Legislative  oversight  decisions  have  been 
particularly  afflicted  by  poor  information.  In  contrast  the  Joint  Committee 
has  become  a  source  of  reliable,  up-to-date  information  about  agency  rules 
and  policies  for  all  of  us  in  the  General  Assembly. 

The  detailed  statements  of  objection  to  specific  agency  rules  and  the 
suggested  legislation  presented  in  this  report  indicate  both  the  depth  and  the 
breadth  of  the  Joint  Committee's  reviews  of  agency  rules.  Each  newly 
proposed  rule  and  each  existing  rule,  which  is  scheduled  for  review  in  our 
five-year   review   program  or  is  the  subject  of  a  complaint,    is  examined  on  the 


ILLINOIS  STATE  LIBRARY 


3  1129  00277  5427 


basis  of  specific  criteria.  Is  it  authorized  by  statute?  Is  it  accurately  and 
adequately  implementing  the  intent  of  the  authorizing  act?  It  it  consistent 
with  other  laws?     Will   it  unreasonably  impact  the  public? 

Our  program  to  review  al!  state  agency  rules  subject-by-subject  over 
five  years  is  progressing  well.  The  results  of  our  review  of  labor  and 
consumer  protection  rules,  which  focused  on  the  complex  rules  of  the 
Department  of  Labor  governing  unemployment  insurance,  are  presented  in  this 
report.  Our  reviews  of  rules  regulating  public  health  and  agricultural 
business  and  state  travel  are  nearing  almost  completion  as  well.  This 
program  has  provided  a  valuable  opportunity  to  oversee  how  agencies  are 
implementing   major  segments  of  the  law  enacted  by  the  General  Assembly. 

During  1981,  the  Joint  Committee  also  exercised  its  recently  granted 
power  to  delay  the  filing  of  specific  proposed  rules.  Although  controversial 
and  difficult,  the  temporary  prohibition  of  the  adoption  of  the  Illinois  Health 
Finance  Authority's  rules  allowed  time  for  extensive  discussion  and  produced 
a  better  set  of  regulations.  Continued  judicious  use  of  this  power  by  the 
Committee  should  will   preserve  its  effectiveness. 

Overseeing  the  activities  and  policies  of  state  agencies  is  a  task  that 
each  of  us  as  legislators  should  take  seriously.  As  you  know,  many  of  the 
complaints  and  questions  we  receive  from  constituents  involve  agency-made 
rules,  rather  than  the  laws  we  enact.  The  Joint  Committee  is  one  mechanism 
we  can  and  should  utilize  to  address  these  concerns. 

Finally,  let  me  thank  each  of  you  for  your  suggestions  and  input  during 
the  past  year.  Your  continued  involvement  in  the  activities  of  the  Joint 
Committee  is  essential  as  we  represent  you  in  this  vital  oversight  function. 


Lesentative  Jim   Reilly 
I 
Chairman 
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SUMMARY 


Activities 

•f 
The  Joint  Committee  on  Administrative  Rules  serves  the  Illinois  General 
Assembly  by  providing  continuing  oversight  of  state  agency  rules  and 
regulations.  This  specialized  oversight  function  is  designed  to  maintain  the 
legislature's  authority  over  policy-making  and  to  facilitate  coordination 
between  the  legislative  and  executive  branches  of  government. 

During  1981,  the  Joint  Committee  reviewed  over  seven  hundred  new 
proposed,  emergency  and  peremptory  rulemakings  of  state  agencies.  In 
addition,  the  Committee  reviewed  nine  sets  of  existing  regulations  on  labor 
laws  and  consumer  protection  as  part  of  its  five-year  review  program 
including  rules  governing  unemployment  insurance.  The  five-year  reviews  of 
an  additional  forty  sets  of  existing  regulations  on  business  regulation  and 
several  other  subjects  were  nearing  completion  and  the  review  of  over  one 
hundred  more  sets  of  regulations   in  several  other  subject  areas  was  initiated. 

As  a  result  of  its  reviews  of  new  and  old  rules,  the  Joint  Committee 
issued  over  sixty  formal  statements  of  objection  and  an  additional  sixty 
statements  of  recommendation.  These  detailed  statements  were  presented  to 
agencies  for  their  formal  response.  In  many  cases  the  objectionable  rules 
were  modified,   amended,   withdrawn  or   repealed  by  the  agencies. 

One  major  set  of  rules  proposed  by  the  Illinois  Health  Finance  Authority 
to  control  hospital  costs  was  blocked  by  the  Joint  Committee  under  a  1980  Act 
authorizing  such  action  on  seriously  objectionable  rules.  After  extensive 
discussions,   the  authority  adopted  an  acceptable  set  of  rules. 

The  Committee  also  initiated  a  study  to  identify  and  catalog  regulations 
affecting  business,  investigated  complaints  received  from  the  public  about 
specific  agency  rules,  encouraged  passage  of  several  bills  to  improve 
rulemaking  procedures,  informed  agencies  of  new  public  acts  which  could 
require  rulemaking,  and  monitored  court  decisions  and  opinions  issued  by  the 
Attorney  General  which  affect  administrative  procedures. 


Recommendations 

The  Joint  Committee  is  recommending  or  suggesting  eight  specific  bills 
for  consideration  by  the  General  Assembly.  Most  of  these  bills  addresses 
specific  statutory  issues  uncovered  by  the  Committee  in  its  review  of  specific 
rules  and  regulations.  These  recommendations  include  provisions  to  require 
agencies  to  develop  needed  rules  which  agencies  had  refused  to  develop  and 
provisions  to  authorize  rules  which  agencies  had  proposed  without  statutory 
authority.  Other  recommendations  are  intended  to  clarify  statutory  provisions 
which  agencies  had  difficulty  interpreting  and  implementing  in  the  rulemaking 
process. 


SECTION   ONE 
COMMITTEE  ACTIVITIES 


INTRODUCTION 


This  fourth  annua!  report  of  the  Joint  Committee  on  Administrative  Rules 
details  the  activities  and  recommendations  of  the  Committee  during  1981.  The 
extensive  work  of  the  Committee  during  the  year  is  indicated  well  by  the 
breadth  and  depth  of  the  detailed  statements  of  objection  and  recommended 
legislation  included  in  this  report,  these  two  specific  results  of  the 
committee's  activities  are  presented  in  section  three  and  section  four  of  this 
report. 

A  comprehensive  evaluation  of  the  effectiveness  of  the  Joint  Committee 
has  not  yet  been  conducted,  but  it  is  clear  that  the  Committee  has  been 
making  progress  toward  a  number  of  its  goals.  Agency-made  rules  and 
regulations  are  now  more  easily  accessible  to  the  public.  More  attention  is 
being  directed  toward  insuring  that  agencies  do  not  exceed  their  statutory 
authority  in  their  rulemaking.  Legislators  are  more  aware  of  the  need  to 
write  legislation  with  clear  and  specific  delegations  of  rulemaking  authority. 
The  rulemaking  process  is  more  open  to  public  input  and  agencies  are  more 
aware  of  their  responsibility  to  respond  to  public  comments  on  rules.  While 
many  of  these  results  are  difficult  to  measure,  the  Joint  Committee  has  had  a 
significant  impact  on  agency   rulemaking  and   regulatory  actions. 

Each  of  the  Committee's  activities  during  1981  will  be  discussed  in  this 
narrative  section  of  this  report.  .  The  approach  and  results  of  each  of  the 
programs  and  projects  of  the  Committee  will  be  discussed.  This  introduction 
outlines  the  basic  functions  of  the  Committee  explains  the  Committee's 
organization,  highlights  the  Committee's  major  accomplishments  in  1981  and 
presents  an  overview  of  this  report.  Those  individuals  who  are  unfamiliar 
with  the  functions  and  operation  of  the  Joint  Committee  should  find  this 
introduction   particularly  useful. 
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Other  individuals  who  are  acquainted  with  the  Joint  Committee's  basic 
responsibilities  and  approach  may  want  to  go  directly  to  the  discussion  of 
particular  programs  and  activities. 

Basic  Functions 

The  most  basic  statement  of  the  function  of  the  Joint  Committee  is 
presented  in  Section  7.04(1)  of  the  Administrative  Procedure  Act:  "The 
function  of  the  Joint  Committee  shall  be  the  promotion  of  adequate  and  proper 
rules  by  agencies  and  an  understanding  on  the  part  of  the  public  respecting 
such  rules."  This  statement  indicates  the  two  basic  directions  of  the  Joint 
Committee's  activities:  (1)  working  with  state  agencies  to  improve  rulemaking 
and  rules  and  (2)  promoting  public  understanding  of  the  rulemaking  process 
and  of  the  rules  themselves. 

The  Joint  Committee  was  created  in  1977  in  a  comprehensive  amendment 
to  the  Administrative  Procedure  Act  (Public  Act  80-1035;  House  Bill  14).  The 
Administrative  Procedure  Act  had  been  passed  in  1975,  but  the  General 
Assembly  recognized  the  Act's  weaknesses  without  the  existence  of  a 
mechanism  for  systematic  oversight  of  the  rulemaking  process  and  direct 
legislative  involvement.  The  creation  of  the  Joint  Committee  was  an  attempt 
to  fill  that  need  for  systematic  oversight. 

The  legislature's  desire  for  systematic  oversight  of  state  agencies' 
rulemaking  and  rules  is  met  by  the  several  interrelated  review  programs 
conducted  by  the  Joint  Committee.  These  programs  can  only  be  briefly 
summarized  here,  but  additional  details  on  each  of  these  programs  are 
presented   in  the  various  sections  of  the  rest  of  this  report. 

1.  Review  of  Proposed  Rulemaking.  Each  new  rule,  amendment  to  an 
existing  rule  and  repeal  of  an  existing  rule  proposed  by  a  state  agency  is 
reviewed  by  the  Joint  Committee.  This  review,  which  must  be  accomplished 
within  a  strict  45-day  time  period,  is  primarily  intended  to  insure  that  new 
rules  are  within  the  agency's  statutory  authority  and  are  legally  proper. 

2.  Five-Year  Review  of  all  Existing  Rules.  The  Administrative 
Procedure  Act   requires  the  Joint   Committee  to  conduct  a   systematic   review  of 


all  the  currently  effective  rules  of  all  state  agencies,  regardless  of  when  the 
rules  were  adopted.  This  program  complements  the  review  of  newly  proposed 
rules  by  providing  for  an  examination  of  rules  which  may  have  been  in  effect 
for  a  long  time  and  may  no  longer  be  serving  the  purpose  for  which  they 
were  intended.  The  primary  purpose  of  this  type  of  review  is  to  clean  up 
the  existing  rules  and  reduce  or  eliminate  areas  of  conflict  or  overlap  between 
rules. 

3.  Review  of  Emergency  and  Peremptory  Rulemaking.  To  better 
monitor  the  rulemaking  process,  the  Joint  Committee  also  reviews  emergency 
and    peremptory    rules    which    agencies    have    adopted    in    addition    to    regularly 

proposed  rules.  Since  emergency  and  peremptory  rules  are  not  required  to 
be  published  for  public  comment,  the  Joint  Committee  carefully  reviews  these 
rules  to  insure  that  they  comply  with  the  limited  conditions  specified  in  the 
Administrative  Procedure  Act  under  which  such  rules  may  be  adopted.  This 
review  has  resulted  in  more  limited  use  of  the  emergency  rulemaking 
process  by  state  agencies   (see  Table  Eight,    page). 

4.  Complaint  Reviews.  The  Joint  Committee  frequently  receives 
complaints  from  the  public  about  specific  rules  of  state  agencies.  These 
complaints  typically  argue  that  the  rule  is  unauthorized  or  unreasonable,  or 
has  a  serious  impact  on  the  affected  public.  Although  formal  objections  based 
on  these  complaints  are  not  usually  required,  the  Joint  Committee  attempts  to 
answer  the  questions  which  have  been  raised  about  the  Committee  to  focus 
attention  on  issues  which  are  of  particular  concern  to  the  public. 

5.  Public  Act  Review.  To  supplement  these  programs  to  review  agency 
rules,  the  Joint  Committee  also  reviews  each  new  public  act  for  its  possible 
effect  on  rulemaking.  The  Committee  informs  agencies  when  it  finds  that  a 
new  public  act  may  require  rulemaking.  Then,  it  monitors  the  agency's 
response  and  actions  to  adopt  the  necessary  rules.  This  review  is  intended 
to  help  insure  that  acts  passed  by  the  legislature  are  implemented  properly 
and  translated  into  rules  whenever  necessary. 

In  a  broad  sense,   each  of  the  Joint  Committee's  programs  is  intended  to 
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facilitate  coordination  between  the  legislative  and  administrative  processes  in 
state  government.  They  reflect  a  growing  concern  by  the  legislature  that 
programs  and  policies  be  implemented  as  the  legislature  intended  in  the 
authorizing   legislation. 

Accomplishments  During   1981 

The  Joint  Committee  has  continued  to  develop  as  a  strong  and  effective 
mechanism  for  legislative  oversight  of  agency  policy-making  during  1981. 
Each  of  the  Committee's  basic  functions  have  been  performed  with  the 
objectives  of  the  Administrative  Procedure  Act  in  mind  and  with  a  sensitivity 
to  the  capabilities  of  the  agencies  and  to  the  needs  of  the  public. 

The  most  significant  accomplishments  of  the  Joint  Committee  during  the 
1981    included  five  specific  achievements. 

1  .  Effective  implementation  of  the  Committee's  power  to  prohibit  the 
adoption  of  seriously  defective  proposed  rules.  The  amendment  to  the 
Administrative  Procedure  Act  which  empowered  the  Joint  Committee  to  block 
seriously  defective  proposed  rules  became  effective  on  January  1,  1981  (see 
Section  7.06a  of  the  Act  in  Appendix  A).  The  Committee  adopted  specific 
standards  in  its  operational  rules  to  clearly  delineate  the  situations  in  which 
this  new  power  would  be  utilized  (see  Section  220.950  of  the  Operational  Rules 
in  Appendix  B).  This  authority  was  utilized  only  once  during  1981,  when  the 
Illinois  Health  Finance  Authority  proposed  a  set  of  rules  to  regulate  the 
financial  management  of  hospitals.  An  extended  discussion  of  this  specific 
action  is  presented  on  pages  30-32.  While  this  instance  may  not  be  typical,  it 
does  illustrate  that  the  Joint  Committee  has  laid  a  solid  foundation  to 
implement  this  power.  This  power  will  continue  to  be  utilized  only 
infrequently  as  a   last  resort  when   less  severe  action  has  failed. 

2.  Initiation  of  a  major  study  to  identify  and  catalog  all  rules  and 
regulations  affecting  businesses  in  the  state.  This  study  has  been  initiated 
in  cooperation  with  the  Illinois  Commission  on  Intergovernmental  Cooperation 
and  the  Department  of  Commerce  and  Community  Affairs.  A  steering 
committee   has  been   formed  and   research   has   begun  on   the   process  of  locating 
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and  collecting  information  about  business-related  regulations.  A  survey  of 
state  agencies  and  input  from  the  business  community  will  be  utilized  to 
develop  a  Catalog  of  Business  Regulations,  which  will  be  the  primary  product 
of  this  study.  Additional  discussion  of  this  project  is  located  on  pages 
60-61. 

3.  Completion  of  the  review  of  rules  in  several  major  subject  areas 
under  the  five-year  review  program.  The  unemployment  insurance  rules  of 
the  Department  of  Labor  were  the  primary  focus  of  the  labor  laws  and 
consumer  protection  rules.  The  review  of  state  travel  regulations  and  a  major 
portion  of  the  business  regulation  rules  review  were  completed  as  well. 
Numerous  statements  of  objection  and  several  recommended  bills  resulted  from 
these  reviews,  which  are  discussed  in  more  detail  on  pages  41-43.  These 
results  confirm  the  usefulness  of  this  systematic  subject-by-subject  review 
process. 

4.  Completion  of  the  codification  of  about  one-fourth  of  all  of  the  rules 
and  regulations.  The  Joint  Committee  advised,  encouraged,  and  supported 
the  efforts  of  the  Illinois  State  Library,  the  office  of  the  Secretary  of  State 
and  the  Legislative  Information  System  to  accomplish  the  codification  of  these 
rules.  The  codification  was  completed  prior  to  the  October  1,  1981,  deadline 
and  work  has  begun  on  the  codification  of  rules  scheduled  for  the  second 
year  of  this  effort.  The  Joint  Committee  is  continuing  to  monitor  and  support 
this  effort,  looking  forward  to  the  publication  of  a  complete  Illinois 
Administrative  Code  in  1984  or  1985.  This  effort  has  the  potential  for  greatly 
improving  the  availabiltiy  of,   and  public  access  to,   agency  rules. 

5.  Passage  of  several  significant  amendments  to  the  Administrative 
Procedure  Act.  These  amendments  clarified  the  Act's  provisions  on 
incorporation  by  reference,  and.  added  new  requirements  for  public  hearings 
on  proposed  rules,  for  consideration  of  the  impact  of  rules  on  small 
businesses,  and  for  maintaining  declaratory  rulings.  These  amendments,  most 
of  which  were  recommended  by  the  Committee  in  its  1980  Annual  Report,  are 
discussed  on  pages  19-23.  They  represent  significant  fine-tuning  of  the 
rulemaking   process  to  insure  public  input  and   reasonable  decision-making. 
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Other,  less  important,  accomplishments  of  the  Joint  Committee  during 
1981    are  discussed  throughout  this   report. 

Committee  Members 

The  active  involvment  of  the  members  of  the  Joint  Committee  in  the 
on-going  functions  of  the  office  has  proven  to  be  essential  in  making  the 
office  as  effective  as  possible.  Many  of  the  Committee  members  have 
dedicated  many  hours  to  pouring  over  proposed  agency  rules,  staff  reports, 
agency  responses  to  detailed  questions  and  staff  recommendations,  as  weil  as 
participating  in  formal  Committee  hearings  to  question  agency  representatives 
or  to  gather  public  input  on  rules  and  regulatory  policies.  While  participation 
in  these  types  of  legislative  oversight  activities  may  not  be  the  most  visible, 
or  the  most  personally  rewarding,  of  the  tasks  required  of  legislators,  it  is 
an  effective  method  of  representing  constituents  and  impacting  government 
operations  at  a  level  where  government  programs  actually  affect  the  people  of 
the  state. 

Members  of  the  Joint  Committee  are  appointed  by  the  legislative  leaders 
for  two-year  terms.  Appointments  are  made  during  the  summer  and  officers 
are  elected  by  the  Committee  from  its  members  in  the  fall  of  each 
odd-numbered  year.  Section  7.02  of  the  Administrative  Procedure  Act  (see 
page  229)  specifies  these  procedures.  It  also  provides  that  vacancies  are 
filled  by  the  official  who  appointed  the  individual  whose  position   is  vacant. 

Legislators  who  were  appointed  or  reappointed  to  the  Committees  during 
1981    are: 

Appointed   by   the   President  of  the  Senate: 

Senator  Arthur   L.    Berman    (Democrat,   28th  District,    Chicago) 

Senator  Vince  Demuzio   (Democrat,   49th   District,    Carlinville) 

Senator  James  Citz   (Democrat,   35th   District,    Freeport) 

Senator  Jeremiah   E.    Joyce    (Democrat,    28th   District,    Chicago) 
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Appointed   by  the  Senate  Minority    Leader: 

Senator  Prescott  E.    Bloom   (Republican,   46th  District,    Peoria) 
Senator  Jack  E.    Bowers   (Republican,   41st  District,    Downers  Grove) 
Senator  John  Maitland,   Jr.    (Republican,   44th  District,    Bloomington) 
Senator  Richard  A.   Walsh   (Republican,   5th   District,    Chicago) 

Appointed  by  the  Speaker  of  the  House: 

Representative  Glen   L.    Bower   (Republican,   54th  District,    Effingham) 

Representative  Bob   Kustra   (Republican,    4th   District,    Des  Plaines) 

Representative  A.    T."Tom"  McMaster   (Republican,   47th  District, 

Galesburg) 

Representative  Jim   Reilly   (Republican,   49th  District,   Jacksonville) 

Appointed  by  the  House  Minority   Leader: 

Representative  John  J.    Cullerton   (Democrat,    12th  District,    Chicago) 
Representative  Monroe  L.    Flinn    (Democrat,   57th   District,   Granite  City) 
Representative   Richard   Kelly,   Jr.    (Democrat,   9th  District,    Hazel   Crest) 
Representative  Harry  "Bus"   Yourell    (Democrat,   8th   District,   Oak   Lawn) 

Other    legislators    who    served    on    the    Joint    Committee    during    all,    or    part   of, 
1981,   but  were  not  reappointed  to  the  Committee,    include: 

Senator  George  E.    Sangmeister   (Democrat,   42nd   District,   Joliet) 
Senator  Frank   D.    Savickas   (Democrat,   27th  District,    Chicago) 
Representative  Alan  J.    Greiman    (Democrat,    15th  District,    Skokie) 
Representative  Douglas   N.    Kane   (Democrat,   50th   District,   Springfield) 
Representative   Robert  C.   Winchester   (Republican,   59th  District, 
Rosiclare) 

New  officers  were  elected  by  the  Committee  members  in  the  fall  of  1981 
as  provided  in  the  Administrative  Procedure  Act.  These  officers  oversee  the 
Committee's  business  and  operations  and  serve  as  the  Personnel  Committee  for 
evaluating  employee  performance.  The  officers  elected  in  1981,  who  will  serve 
until   the   fall  of  1983,    are: 
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Chairman:    Representative  Jim   Reilly 

First  Vice-Chairman:    Senator  Arthur   L.    Berman 

Second  Vice-Chairman:    Senator  Prescott  E.    Bloom 

Secretary:    Representative  Harry  "Bus"   Yourel! 

Staffing  and  Organization 

The  staff  of  the  Joint  Committe  is  headed  by  an  Executive  Director 
selected  by  the  members  of  the  Joint  Committee.  He  is  responsible  for  the 
overall  development,  management,  and  operation  of  the  staff  of  the  Joint 
Committee.  He  is  assisted  in  the  management  of  the  office  by  the  Assistant 
Director,  Rules  Review  Manager,  and  Compliance  and  Monitoring  Manager. 
The   Individuals  filling  these  key  positions  during   1981    were: 

Executive  Director:    Bruce  A.   Johnson 

Assistant  Director:    Kenneth  E.    Mitchell 

Rules   Review  Manager:    Michael    L.    Wallace 

Compliance  and  Monitoring  Manager:    Thomas   R.    V/etzler 

About  half  of  the  professional  staff  of  the  Joint  Committee  are  attorneys. 
The  other  half  are  subject  area  specialists  with  training  in  disciplines  such  as 
economics,  social  services  administration,  policy  analysis,  political  science, 
and  public  administration.  The  multi-disciplinary  background  of  the  staff 
provides  a  balanced  and  thorough  review  of  proposed  and  existing   rules. 

The  staff  and  functional  organization  of  the  office  of  the  Joint  Committee 
is  presented  in  Tables  One  and  Two  on  the  next  two  pages.  The  creation  of 
the  Policy  and  Planning  Section  and  the  addition  of  one  professional  position 
to  assist  in  the  business  regulation  catalog  project  were  the  major  changes  in 
the  staff  organization  during  1981.  The  operation  of  the  Policy  and  Planning 
Section  will  enable  the  Committee  to  focus  greater  attention  on  complaint 
reviews  and  on  the  development  of  recommended  legislation. 

Report  Overview 

This  report  is  divided  into  four  basic  sections.  This  first  section 
(pages  8-69)    is  a   narrative  discussion  of  the   Committee's  activities  during 
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1981.  Each  of  the  Committee's  major  functions  and  programs  as  well  as 
various  special  projects  the  Committee  has  undertaken  are  outlined  in  this 
section.  Also  included  in  this  narrative  section  of  the  report  is  an  analysis 
of  a  number  of  court  cases  and  Attorney  General's  opinions  which  interpret 
the  Administrative  Procedure  Act  or  affect  the  rulemaking  process  (see  pages 
62-69). 

The  second  section  of  the  report  (pages  70-83)  summarizes  the 
Committee's  activities  and  state  agencies'  rulemaking  actions  during  1981 
statistically.  A  number  of  tables  are  included  in  this  section  presenting 
breakdowns  by  agency  and  types  of  rulemaking  actions.  This  section  should 
indicate  not  only  the  workload  and  general  activities  of  the  Committee,  but 
also  the  general   pattern  of  rulemaking   by  state  agencies. 

Each  of  the  specific  formal  statements  of  objection  issued  by  the  Joint 
Committee  during  1981  are  collected  in  the  third  section  of  this  report  (pages 
84-162)  these  statements,  which  were  published  in  the  Illinois  Register  when 
they  were  issued,  are  advisory  in  nature,  but  often  result  in  significant 
changes  in  the  rules.  The  statements  are  organized  by  agency  along  with 
information  concerning  the  history  and  outcome  of  the  rulemaking  and  the 
objection. 

Section  four  of  the  report  (pages  163-216)  contains  the  legislation 
recommended  or  suggested  by  the  Joint  Committee  for  consideration  by  the 
General  Assembly  during  the  1982  legislative  session.  Most  of  these  bills  are 
the  result  of  specific  reviews  of  agency  rules  which  uncovered  statutory 
difficulties.  A  discussion  and  summary  of  each  of  these  bills  is  presented  at 
the  beginning  of  the   section. 

Supplementary  materials  which  may  be  of  interest  to  individuals 
concerned  about  the  rulemaking  process  in  Illinois,  are  presented  in  the 
appendices  to  this  report  (pages  217-300).  These  materials  include  the 
current  versions  of  the  Administrative  Procedure  Act  and  the  Joint 
Committee's  Operational  Rules.  Copies  of  several  court  cases  and  an  attorney 
general's  opinion,   which  may   not  be  easily  obtainable,   are  also  included. 
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As  part  of  a  continuing  effort  to  improve  the  rulemaking  process,  the 
Joint  Committee  annually  makes  recommendations  to  the  General  Assembly  for 
changes  in  the  Administrative  Procedure  Act.  Most  of  these  recommendations 
represent  effort  to  fine-tune  the  provisions  of  the  Act,  to  streamline  the 
Act's  procedures,  or  to  reduce  problems  agencies  encounter  in  attempting  to 
comply  with  the  Act.  These  recommendations  may  be  based  on  any  one  of  a 
variety  of  sources,  including  revisions  to  the  Model  State  Administrative 
Procedure  Act,  problems  encountered  during  the  course  of  a  review,  or  a 
complaint  from  an  agency  or  individual. 

In  the  1980  Annual  Report,  the  Joint  Committee  outlined  a  number  of 
specific  recommendations  for  procedural  changes  in  the  Administrative 
Procedure  Act,  many  of  which  were  enacted  into  law  during  1981.  In  addition 
to  the  Joint  Committee's  recommendations,  several  other  amendments  to  the 
Act  were  proposed  by  other  legislators  and  were  enacted  during  the 
legislative  session,  including  one  bill  which  was  enacted  over  the  Governor's 
veto.  These  procedural  changes,  including  the  changes  recommended  by 
sources  other  than  the  Joint  Committee,   are  discussed  in  this  section. 

Besides  discussing  the  legislation  enacted  in  1981,  this  section  also 
discusses  several  minor  changes  in  the  Act  which  the  Joint  Committee  is 
recommending  for  legislative  consideration  during  1982.  One  bill  recommended 
and  introduced  last  year  by  the  Joint  Committee  is  still  pending  in  the 
legislative  process  and  is  also  likely  to  be  considered  during  the  1982 
legislative  session. 

Procedural   Changes  Enacted  in   1981 

One  of  the  technical  problems  the  Joint  Committee  has  most  frequently 
encountered  is  when  and  how  agencies  can  properly  adopt  material  "by 
reference."  Adoption  by  reference  refers  to  the  practice  of  satisfying  the 
requirement  that  the  full  text  of  federal  rules  or  professional  or  business 
standards  be  published  by   simply  providing  a  citation  to  the  Federal   Register 
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or  Code  of  Federal  Regulations  where  the  text  of  the  rules  is  located,  or  a 
copy  of  the  standards.  An  initial  attempt  to  address  this  issue  in  1979 
(House   Bill   2226;    Public  Act  81-1044)    proved  to  be  inadequate. 

Senate  Bill  508  (PA  82-689),  sponsored  by  Senator  Prescott  E.  Bloom  (R. 
-Peoria),  clarifies  the  issue  of  agencies  adopting  materia!  by  reference  (see 
Recommended  Bill  One,  1980  Annual  Report).  The  new  language  allows 
agencies  to  adopt  by  reference  regulations  and  trade  or  business  association 
standards  and  specifies  the  procedures  for  adoption.  In  addition,  the  new 
legislation  will  insure  that  regulations  adopted  by  reference  are  reasonably 
available  to  the  public,  and  will  ease  some  of  the  publication  requirements 
that  the  agencies  have  found  burdensome.  The  State  Library  will  piay  an 
important  role  in  the  process  of  insuring  that  these  materials  are  publically 
available  under  the  provisions  of  this  Act. 

The  bill  was  amendatorily  vetoed  by  the  Governor  to  delete  a  provision 
allowing  consideration  only  of  federal  rules  duly  adopted  under  the  Federal 
Administrative  Procedure  Act.  Instead,  the  Act  allows  any  federal  rules 
which  are  published  in  the  Federal  Register  or  Code  of  Federal  Regulations  to 
be  adopted  by   reference. 

Another  Joint  Committee  recommended  bill,  Senate  Bill  514  (PA  82-242) 
sponsored  by  Senator  Arthur  L.  Berman  (D. -Chicago) ,  help  resolve  two 
additional  problems  in  the  implementation  of  the  Administrative  Procedure  Act. 
The  bill  was  originally  proposed  as  two  separate  pieces  of  legislation  (see 
Recommended   Bills  Three  and   Four,    1980  Annual   Report). 

First,  the  bill  requires  a  public  hearing  on  proposed  rules  if  a  hearing 
is  requested  by  a  significant  number  of  interested  persons  or  government 
officials.  This  provision  should  eliminate  the  practice  of  agencies  refusing  or 
neglecting  to  hold  hearings  on  significant  proposed  rules,  and  will  allow  more 
public  input  into  the  rulemaking   process. 


2  0 


Second,  the  bill  includes  a  one-year  deadline  for  final  adoption  of 
proposed  rules.  In  the  past,  agencies  have  failed  to  adopt,  or  to  withdraw, 
several  significant  proposed  rules,  leaving  the  status  of  the  rules  uncertain 
and  resulting  in  needless  confusion.  The  one-year  deadline  will  reduce  this 
uncertainty  about  the  status  of  proposed  rules.  Since  agencies  are  not 
prohibited  from  re-proposing  the  rule  after  the  deadline,  it  should  not  create 
an  undue  burden  on  agencies. 

Two  minor  problems  in  adequately  informing  the  public  concerning  the 
rulemaking  process  are  addressed  in  House  Bill  821  (PA  82-372)  (see 
Recommended  Bill  Five,  1980  Annual  Report).  The  bill  was  sponsored  in  the 
House  by  Representative  Jim  Reilly  (R. -Jacksonville) .  First,  members  of  the 
public  are  often  unaware  that  an  agency  has  sent  a  second  notice  to  the  Joint 
Committee  on  a  specific  proposed  rulemaking.  The  new  legislation  provides 
that  the  Joint  Committee  may  submit  for  publication  in  the  Illinois  Register 
lists  of  dates  rulemaking   notices  were  received  and  will   be  considered. 

Second,  due  to  fiscal  and  time  constraints,  it  is  impossible  to  provide 
copies  of  all  the  reports  and  documents  prepared  for  the  Joint  Committee  to 
all  the  members  of  the  public  who  may  have  an  interest  in  them.  The  new 
Act  allows  the  Joint  Committee  to  charge  reasonable  fees  for  copies  of 
documents  or  publications.  In  response  to  several  state  agencies  which 
expressed  concern  with  the  bill's  language,  an  amendment  was  added  which 
provides  that  copies  of  documents  will  be  provided  without  cost  to  agencies 
directly  affected  by  the  recommendations  included  in  the  documents. 

House  Bill  1049  (PA  82-127),  sponsored  by  Representative  Thomas  W. 
Ewing  ( R.-Pontiac) ,  creates  the  Illinois  Department  of  Revenue  Sunshine  Act 
and  will  help  control  the  use  of  letter  rulings  by  state  agencies.  The  bill 
combined  two  recommendations  of  the  Joint  Committee  with  other  legislative 
concerns   (see  Recommended   Bills  Six  and  Eight,    1980  Annual   Report). 

The  bill  requires  the  Department  of  Revenue  to  make  its  rulings  available 
to  the  public  and  publish  a  quarterly  index  with  a  synopsis  of  each  of  its 
letter  rulings  in  the  Illinois  Register.  In  addition,  the  bill  contains 
provisions  which  will  insure  that  all  state  agencies  are  properly  using  and 
maintaining   declaratory   rulings.      Public  awareness  of  these  materials  and   the 
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opportunity    for   meaningful    participation    in   the    rulemaking    process    shouid    be 
enhanced   by  these  provisions. 

The  Governor  amendatorily  vetoed  the  bili,  stating  that  portions  of  the 
bill  were  a  reiteration  of  the  basic  purpose  of  the  Act  and  therefore 
unnecessary.  The  language  in  question  dealt  with  the  definition  of  a  rule 
and  agency  requirements  for  declaratory  rulings  that  "contain  any  policy  of 
general  applicability."  The  changes  were  accepted  by  the  legislature  as 
clarifying  the  intent  of  the  bill. 

One  of  the  most  important  bills  passed  affecting  the  rulemaking  process 
is  Senate  Bill  546  (PA  82-492),  the  Regulatory  Flexibility  Act.  The  Illinois 
State  Chamber  of  Commerce  and  a  number  of  small  business  groups  were 
instrumental  in  developing  and  supporting  this  legislation,  which  was 
sponsored  by  Senator  Bloom.  The  bill  is  patterned  after  the  Federal 
Regulatory  Flexibility  Act  and  is  based  on  the  belief  that  small  businesses  are 
often  unduly  burdened  by  the  rules  and  regulations  promulgated  by  various 
state  agencies,  and  that  agencies  should  allow  some  flexibility  in  the 
compliance  and   reporting   requirements  contained   in  their  rules. 

The  bill  contains  a  number  of  specific  provisions  which  allow  state 
agencies  to  adapt  their  rules  and  regulations  to  the  needs  and  constraints  of 
small  business.  Agencies  are  required  to  consider  several  different  methods 
for  reducing  the  impact  of  a  rulemaking  on  small  businesses.  In  addition,  the 
bill  contains  provisions  requiring  agencies  to  solicit  and  consider  the  input  of 
small  businesses  on  proposed  rules  which  may  affect  them,  and  several  such 
techniques  are  listed. 

The  other  major  provisions  in  the  bill  require  agencies  to  provide 
specific  information  on  how  their  rules  will  affect  small  businesses.  The 
information  will  be  included  in  two  regulatory  flexibility  analyses — an  initial 
analysis  in  the  notice  of  proposed  rulemaking  published  in  the  Illinois 
Register,  and  a  final  analysis  in  the  notice  sent  to  the  Joint  Committee  after 
the  public  notice  period. 
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House  Bill  1209  (PA  82-298)  also  amends  the  Administrative  Procedure 
Act.  This  bill,  introduced  by  Representative  Ellis  Levin  (D. -Chicago) , 
provides  for  an  agency  "contact  person"  for  each  rule  adopted  and  filed  with 
the  Secretary  of  State.  The  bill  requires  that  the  notice  in  the  Illinois 
Register  include  the  name,  address  and  telephone  number  of  an  individual 
who  will  be  available  to  answer  questions  and  provide  information  to  the 
public  concerning  the  rule. 

Another  bill  amending  the  Administrative  Procedure  Act,  which  was  not 
recommended  by  the  Joint  Committee,  could  have  a  significant  impact  on  the 
rulemaking  process.  Senate  Bill  355  (PA  82-670),  sponsored  by  Senator 
Leroy  W.  Lemke  (D. -Chicago)  and  entitled  the  Equal  Access  to  Justice  Act, 
allows  attorney  fees  and  legal  costs  to  be  recovered  by  businesses  in  certain 
cases  involving  administrative  rules.  The  bill,  which  was  enacted  over  the 
Governor's  veto,  allows  a  company  found  by  an  administrative  hearing 
examiner  to  be  innocent  of  a  charge  brought  by  a  state  agency  to  recover 
legal  costs  from  that  agency,  if  the  charge  is  found  to  be  untrue  and  without 
reasonable  cause. 

The  Governor  in  his  veto  message  said  the  prospect  of  paying  the  entire 
cost  of  litigation  "could  encourage  agencies  to  abdicate  their  responsibilities 
and  leave  as  unenforced  any  law  that  appears  to  fall  into  a  grey  area  of 
interpretation."  He  also  stated  that  "the  number  of  frivolous  complaints 
against  state  agencies,  and  the  amount  of  unnecessary  and  expensive 
litigation  would  skyrocket." 

The  actual  experience  under  this  Act  will  need  to  be  monitored  and 
evaluated  during  the  next  several  years  to  determine  its  effects.  The  actual 
results  are  likely  to  fall  somewhere  in  between  the  disaster  predicted  by  the 
veto  message  and  the  boon  to  the  state's  business  climate  anticipated  by  the 
bill's  proponents. 

Changes   Recommended  for  Consideration   During   1982 

One  of  the  Joint  Committee's  recommended  procedural  bills.  House  Bill 
834,  reached  passage  stage  in  the  House,  but  was  placed  on  the  spring 
calendar     for     consideration     during     1982     (see     Recommended     Bill     Two,     1980 
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Annual  Report).  The  bill  anends  the  Administrative  Procedure  Act  to  require 
state  agencies  to  formulate  their  rules  in  plain  and  clear  English.  The  issue 
of  plain  and  clear  English  in  rules  and  regulations  as  well  as  in  consumer 
contracts,  insurance  policies  and  other  public-oriented  documents  has  become 
increasingly  visible,  and  the  legislation  is  certain  to  receive  serious 
consideration  in  the  1982   legislative  session. 

This  report  presents  one  additional  procedural  bill  which  the  Joint 
Committee  is  recommending  for  consideration  during  the  1982  session  (see 
Recommended  Bill  One,  pages  173-179).  This  bill  addresses  several  specific 
problems  the  Joint  Committee  has  encountered  with  the  "second  notice 
period."  It  will  provide  some  needed  flexibility  for  agencies  and  codify  some 
of  the  informal  practices  which  have  become  fairly  routine  in  the  interaction 
between  agencies  and  the  Joint  Committee.  The  most  significant  changes  the 
bill  would  implement  include: 

1  .  Allows  agencies  to  formally  withdraw  a  second  notice  submitted  to 
the  Joint  Committee.  Such  action  has  not  been  allowed  informally 
in  the  past,  but  specific  statutory  authorization  would  provide  a 
firm  footing   for  this  practice. 

2.  Allows  agencies  to  formally  extend  a  second  notice  period  for  an 
additional  forty-five  days.  Agencies  have,  in  a  number  of 
instances,  agreed  informally  to  delay  the  adoption  and  filing  of 
proposed  rules  to  allow  additional  time  for  consideration  by  the 
Joint  Committee.  In  effect,  this  practice  extends  the  second  notice 
period,  although  it  may  technically  limit  the  effect  of  objections 
issued  by  the  Joint  Committee  after  the  actual  end  of  the  formal 
45-day  period.  The  recommended  amendments  will  reduce  these 
problems,  by  providing  a  formal  mechanism  for  extension  of  the 
Committee's   review  period. 

Several  related  technical  amendments  to  the  Act  are  also  included  in  this 
recommended   bill. 

Continued  attention  by  the  Joint  Committee  to  needed  changes  in  the 
Administrative   Procedure  Act  will    insure   that  the  Act  does   not   impose 
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unreasonable  burdens  on  agencies  and  that  public  and  legislative  input  into 
rulemaking  is  encouraged.  These  recommended  changes  help  fulfill  an 
important  part  of  the  Joint  Committee's  function  of  promoting  proper  and 
efficient  rulemaking. 
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TABLE   THREE 


PUBLIC  ACTS  AMENDING   THE 
ILLINOIS   ADMINISTRATIVE   PROCEDURE  ACT 


Public  Act 
Number 

Effective 
Date 

Bill 
Number 

79th  General 

Assembly 

(1975-1976) 

79-1083 

September 

22,1975 

HB981 

80th  General 

Assembly 

(1977-1978) 

80-1035 

September 
27,    1977 

HB14 

80-1457 

January 
1  ,    1979 

HB15 

Main    Provisions 


initial  enactment 


Illinois   Register; 
creation  of  Joint 
Committee; 
major   revision 

minor  changes  in 
agency  definition; 
codification  system; 
Joint   Committee  quorum 


81st  General 

Assembly 

(1979-1980) 


11-1044 


81-1035 


81-1129 


81-1348 


publication  of 
administrative  code 

81-1514  January  HB2351  legislative  delay  and 

1,    1981  suspension   powers; 

exemption   for   Department 
of  Personnel 

82nd   General  82-372  September  HB821  notice  dates  and 

Assembly  2,    1981  copying   charges; 

(1981)  internal   changes   in 

Joint  Committee 


October 
1  ,    1979 

HB2226 

second  notice  period 
peremptory   rulemaking 
incorporation   by 
reference 

January 
1  ,1980 

HB1196 

economic  effects  of 
rulemaking 

January 
1  ,    1980 

SB419 

standards  for 
exercising  discretion 

October 
1,    1980 

SB1822 

codification; 
editorial; 
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Public  Act 
Number 

Effective 
Date 

Bill 
Number 

82-727 

November 
12,    1981 

HB1049 

82-670 

January 
1  ,    1982 

SB355 

82-242 

January 
1  ,    1982 

SB514 

82-492 

January 
1  ,    1982 

SB546 

82-298 

January 
1  ,    1982 

HB1209 

82-689 

July 
1  ,    1982 

SB508 

Main   Provisions 


declaratory   rulings 


expenses  of  contesting 
agency  action 

public  hearings; 
deadline  for  adoption 

regulatory  flexibility; 
impact  on  small   business 

agency  contact  person 


incorporation  by 
reference 


See    pages    217-218    for    notes    on    the    specific    sections    of   the    Illinois    Administrative 
Procedure  Act  amended  or  added  by  each  of  the  public  acts  enacted   in   1981. 
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REVIEW  OF   PROPOSED    RULEMAKING 


The  Joint  Committee  continued  its  vigorous  review  of  all  new  rules  proposed  by 
state  agencies  during  1981.  The  impact  of  this  review  process  was  significantly 
strengthened  by  the  Committee's  new  authority  to  delay  the  adoption  of  seriously 
defective  proposed  rules.  This  new  authority  was  enacted  during  the  fall  1980 
legislation  session  over  a  gubernatorial  veto  and  became  effective  on  January  1  , 
1981.  It  was  implemented  with  rulemaking  by  the  Committee  during  the  first  several 
months  of  the  year.  The  Joint  Committee's  care  in  implementing  this  new  authority 
should  enhance  its  effectiveness  as  an  oversight  tool. 

A  major  test  of  the  Joint  Committee's  implementation  of  the  authority  to  block 
seriously  defective  rules  occurred  during  the  summer  of  1981.  The  Committee 
prohibited  the  adoption  of  a  set  of  rules  proposed  by  the  Illinois  Health  Finance 
Authority  and  referred  the  issue  to  the  full  General  Assembly  by  introducing  a  joint 
resolution  to  continue  the  prohibition.  After  extensive  discussions  with  most  of  the 
major  interests  involved  in  the  rules,  the  Joint  Committee  was  able  to  allow  the 
Authority  to  adopt  a  substantially  revised  set  of  rules.  The  details  involved  in  this 
incident  will  be  discussed  later  in  this  section,  but  it  is  clear  that  the  Committee's 
authority  to  block  proposed  rules  was  used  effectively  in  this  first  instance  to  forge 
a  better  set  of  regulations. 

The  number  of  rulemakings  proposed  by  state  agencies  during  1981  continued  to 
increase  over  previous  years.  A  total  of  640  seperate  rulemaking  actions  were 
proposed  by  agencies  and  reviewed  by  the  Joint  Committee  during  the  year.  These 
rulemakings  ranged  from  simple  one-sentence  amendments  to  existing  rules  to  the 
proposed  adoption  of  hundreds  of  pages  of  complex  regulations.  The  statistical 
summary  section  of  this  report  (pages  70-83)  presents  additional  detail  on  the  volume 
of  rulemaking  during  the  year,  but  the  large  workload  of  the  Joint  Committee  is 
indicated  by  these  figures.  Since  the  Committee  meets  monthly  to  consider  new 
rulemakings,  the  640  total  can  be  translated  into  an  average  of  over  50  separate 
proposed  rulemaking  actions  considered  at  each  hearing.  About  30  of  these 
rulemakings  were  formally  objected  to  by  the  Joint  Committee  during  during  the 
year,  although  virtually  all  of  the  rules  were  changed  in  some  way  by  the 
Committee's   review.      Often  these  changes  were  simple  typographical  or  technical 
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corrections     suggested     by     the     Joint     Committee     staff.        In     other     cases     extensive 
revisions  and   refinements   resulted   from  the   Committee's   input. 

Several  of  the  most  important  developments  in  the  Joint  Committee's  review  of 
proposed  rulemaking  will  be  discussed  in  some  detail  in  this  section.  The 
implementation  of  the  new  power  over  seriously  defective  proposed  rules  and  the 
first  use  of  this  power  in  blocking  rules  proposed  by  the  Illinois  Health  Finance 
Authority  will  be  discussed  first.  Then  the  basic  criteria  for  reviewing  proposed 
rules  and  several  of  the  most  significant  objections  issued  by  the  Committee  during 
the  year  will  be  discussed.  The  full  text  of  each  of  the  objections  issued  during 
1981    are  included  in  Section  Three  of  this  report   (pages  84-129). 

Implementation  of  Public  Act  81-1514 

Attempts  to  strengthen  the  authority  of  the  Joint  Committee  over  improper 
proposed  rules  were  initiated  in  1979.  Following  extensive  discussion  about  the  need 
for  increased  responsiveness  of  agencies  to  legislative  objections  to  proposed  rules, 
two  bills  to  strengthen  the  Joint  Committee's  authority  were  introduced  by  members 
of  the  Committee  —  Senate  Bill  307  by  Senator  Prescott  E.  Bloom  (R. -Peoria)  and 
House  Bill  1503  by  Representative  Harry  "Bus"  Yourell  (D.-Oak  Lawn).  Senate  Bill 
307,  which  increased  the  effect  of  the  Committee's  objections  by  reversing  the 
burden  of  proof  in  any  subsequent  court  case  challenging  the  rule,  was  passed  by 
the  legislature,  but  vetoed  by  the  Governor.  An  attempt  to  override  the  veto  was 
unsuccessful.  House  Bill  1503,  which  took  a  much  more  direct  approach  to 
strengthening  the  Committee's  authority,  was  held  at  the  end  of  the  1979  legislative 
session  at  passage  stage  in  the  House. 

During  the  1980  session,  following  the  defeat  of  Senate  Bill  307,  attention 
focused  on  the  provisions  included  in  House  Bill  1503.  These  strengthening 
provisions  were  eventually  incorporated  into  House  Bill  2351  and  passed  by  the 
General  Assembly.  In  the  Fall  session,  the  bill  with  the  provisions  strengthening 
the  Joint  Committee  was  enacted  by  a  wide  margin  over  the  Governor's  veto.  It 
became  effective  as   Public  Act  81-1514  on   January   1,    1981. 

The  major  provisions  of  Public  Act  81-1514  provide  authority  for  the  Joint 
Committee  to  delay   the  adoption  of  proposed   rules   for   180   days.      Among   the  specific 
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conditions  included  in  the  Act  under  which  the  Committee  can  exercise  this  authority 
are:  (1)  The  proposed  rules  must  be  objectionable  under  the  Committee's  regular 
review  criteria.  (2)  Rules  could  only  be  blocked  by  a  vote  of  three-fifths  of  the 
members  of  the  Committee.  (3)  The  Committee  must  find  that  the  rules  "constitute  a 
serious  threat  to  the  public  interest,  safety  or  welfare."  The  Act  also  requires  the 
Committee  to  refer  the  issue  to  the  full  General  Assembly  by  introduction  of  a  joint 
resolution.  Adoption  of  the  joint  resolution  by  both  chambers  of  the  legislature 
would  permanently  block  the  adoption  of  the  rules.  Similar  provisions  were  included 
to  allow  the  temporary  suspension  of  emergency  or  peremptory  rules.  The  text  of 
these  provisions  is  included  in  Appendix  A  (see  Sections  7.06a  and  7.07a  of  the 
Illinois  Administrative  Procedure  Act  on  pages  232-235). 

To  implement  this  authority  effectively,  the  Joint  Committee  proposed  several 
amendments  to  its  operational  rules  in  January  1981.  These  amendments  specified 
procedures  for  the  Committee's  action  and  also  presented  a  list  of  criteria  which  the 
Committee  would  use  in  interpreting  and  applying  the  key  statutory  phrase  "serious 
threat  to  the  public  interest,  safety  or  welfare."  Eight  specific  criteria  were 
outlined  in  the  proposed  rules  as  the  Joint  Committee's  interpretation  of  this  phrase. 
Following  consideration  of  a  number  of  comments  received  from  individuals  and  state 
agencies,  the  Committee  adopted  the  amendments  in  May  1981.  The  text  of  the 
adopted  list  of  criteria  is  included  in  Appendix  B  (see  Section  220.950  of  the  Joint 
Committee's  operational   rules  on  pages  248-249). 

While  there  are  a  wide  range  of  legal  and  policy  arguments  about  the  authority 
of  the  legislature  to  block,  or  "veto,"  proposed  rules,  the  Joint  Committee  has 
attempted  to  implement  its  authority  under  Public  Act  81-1514  as  carefully  and 
effectively  as  possible.  The  adoption  of  specific  criteria  in  its  operational  rules 
reduces  the  possibility  of  arbitrary  or  improper  exercise  of  this  authority  as  well  as 
informing  the  agencies  and  the  affected  public  of  the  basis  on  which  the  Committee 
will  utilize  this  authority.  It  seems  clear  that  the  existence  of  this  authority,  even 
though  it  has  only  been  exercised  on  one  occasion,  has  enhanced  the  Committee's 
impact  on  proposed   rules. 

Illinois  Health   Finance  Authority 

One  of  the  Joint  Committee's  most  significant  actions  during   1981    was  the  first 
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exercise  of  its  "veto"  power.  The  action  blocked  rules  proposed  by  the  Illinois 
Health  Finance  Authority,  an  agency  created  by  the  legislature  in  1979  to  review  the 
budgets  of  hospitals  in  the  state  and  approve  their  rates  for  services.  The 
proposed  rules  were  the  Authority's  attempt  to  implement  a  hospital  rate  review 
program  to  control  the  rising  costs  of  hospital  care. 

Hospital  costs  have  increased  dramatically  since  1965,  due  in  large  part  to  the 
beginning  of  the  Medicaid  and  Medicare  programs  and  to  some  degree  the 
accompanying  expansion  of  private  insurance  programs.  In  fact,  between  1965  and 
1971,  hospital  expenditures  grew  twice  as  fast  as  expenditures  for  other  services. 
Medical  and  Medicare  programs  both  guaranteed  the  payment  of  the  full  costs  of 
care,   and  thereby  eroded  the  incentive  to  control   those  costs. 

In  addition,  the  programs  led  to  a  shift  in  hospital  population  (more  elderly  and 
poor)  and  an  increase  in  the  cost  per  patient.  This  increase  allowed  physicians  and 
administrators  to  carry  out  new  and  expensive  projects  which  were  previously  out  of 
reach.  According  to  the  U.S.  Bureau  of  Labor  Statistics,  the  price  of  hospital  care 
increased  by  14.5  per  cent  in  1980,  and  medical  care  in  general  rose  10  percent. 
The  National  Health  Care  Finance  Administration  estimates  that  health  care  expenses 
for  hospitals  will   rise  from  $97  billion  to  $335   billion   in  this  decade. 

Prior  to  the  new  proposal,  the  Health  Finance  Authority  employed  a  system  of 
retrospective  rate-setting  whereby  the  hospitals  determined  their  own  rates  after  the 
delivery  of  services  and  subsequent  computing  of  costs.  The  new  proposed  rules 
utilized  a  system  of  prospective  rate-setting  under  which  the  Authority  would 
approve  in  advance  a  specific  amount  of  revenue  that  a  hospital  could  generate  each 
year. 

The  Joint  Committee  found  a  number  of  serious  deficiencies  in  the  proposed 
rules,  and  several  specific  reasons  were  cited  for  issuing  the  filing  prohibition, 
including   the   following: 

1.  The  proposed  rules  contained  an  improper  definition  of  "hospital  services" 
which  will  result  in  discontinuation  of  services  and  thereby  pose  a  serious 
threat  to  the  welfare  of  Illinois  citizens,  particularly  the  aged  and 
chronically   ill. 
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2.  The  proposed  rules  prescribed  a  Uniform  Hospital  Report  which  will  impose 
tremendous  costs,  estimated  at  $10  million  annually,  or  $135  per  bed  per 
year,  on  the  hospitals  and  will  pose  a  serious  threat  to  the  interests  of 
consumers  of  health  care. 

3.  In  conjunction  with  the  promulgation  of  these  rules,  the  Authority  was 
negotiating  payor  differentials  without  due  regard  to  demonstrated  cost 
differences  which  will  pose  a  serious  threat  to  the  interest  of  Illinois 
Citizens  by   raising   private  insurance  premium   rates. 

4.  In  conjunction  with  the  promulgation  of  these  rules,  the  Authority  was 
negotiating  the  granting  of  contingent  liability  to  the  federal  government 
which  will  cause  increased  costs  and/or  decreased  quality  of  care  and 
poses  a  serious  threat  to   Illinois  Citizens. 

To  make  the  prohibition  permanent,  the  General  Assembly  is  required  to  pass  a 
joint  resolution  stating  that  it  desires  to  continue  the  prohibition  of  the  proposed 
rules.  A  resolution  was  adopted  in  the  House  (HJR  42}  but  was  held  up  in  the 
Senate  when  the  Health  Finance  Authority  requested  the  opportunity  to  propose  a 
new  set  of  rules  which  would  meet  the  objections  of  the  Joint  Committee.  The 
Authority's  revised  rules  were  not  objectionable  to  the  Joint  Committee  and  were  duly 
adopted.  These  revised  rules  resolved  many  of  the  deficiencies  noted  by  the 
Committee. 

Although  the  rules  were  scheduled  to  go  into  effect  during  the  spring  of  1982, 
the  Authority  has  decided  to  delay  the  effective  date  until  the  fall.  This  decision 
was  based  on  several  factors,  including  problems  obtaining  federal  approval  of  the 
system,  the  initial  costs  to  the  state  and  the  legislative  attention  which  will  be 
focused  on  renewing  the  Authority's  enabling  legislation  during  the  1982  session. 
The  Authority's  enabling  act  contains  an  automatic  "sunset"  provision  which  requires 
renewal   prior  to  October  1,    1982. 

Review  Criteria 

The  basic  criteria  used  by  the  Committee  to  evaluate  proposed   rulemaking  are 
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listed  in  Section  220.900  of  the  Committee's  Operational  Rules  (see  Appendix  B, 
pages  247-248).  The  thirteen  criteria  listed  there  can  be  briefly  summarized  as 
follows: 

1 .  Legal  Authority 

2.  Statutory  Authority  and   Legislative   Intent 

3.  Constitutional   Requirements  and  Other   Law 

4.  Standards  and  Criteria   for  excersing   Discretion 

5.  Justification  and   Rationale 

6.  Economic  and   Budgetary  Effects 

7.  Simplicity  and   Clarity  of  Language 

8.  Technical  and  Grammatical   Errors 

9.  Administrative  Procedure  Act  Requirements 

10.  Rules  Division   Requirements 

11.  Other  Statutory   Procedural   Requirements 

12.  Ageny's  Rulemaking   Requirements 

13.  Responsiveness  to  Public  Comments 

The  majority  of  the  rulemakings  which  were  found  to  be  objectionable  during 
the  past  year  involved  a  lack  of  standards  and  criteria  for  exercising  discretion  or 
conflicts  with  the  agency's  authorizing  statute.  This  indicates  the  fact  that  the 
Committee  has  continued  to  focus  its  review  on  the  more  substantive  of  the  review 
criteria.  A  number  of  rulemakings  have  also  raised  procedural  objections,  especially 
violations  of  Section  5.01    of  the  Administrative  Procedure  Act. 

One  procedural  issue  which  has  been  considered  in  relation  to  several  different 
rulemakings  is  the  extent  of  the  changes  an  agency  may  make  in  a  rulemaking 
between  the  public  notice  of  proposed  rulemaking  which  is  published  in  the  Illinois 
Register  and  the  second  notice  which  is  submitted  directly  to  the  Joint  Committee. 
The  lack  of  extensive  public  awareness  of  the  contents  of  the  second  notice  makes 
this  issue  more  difficult.  If  the  second  notice  is  substantially  different  than  the 
first  notice,  the  agency  should  be  required  to  initiate  a  new  rulemaking.  But  the 
exact  extent  or  permissable  changes  is  difficult  to  define. 

The  Committee  has  informally  developed  three  general  guidelines  in  deciding 
whether  the  second  notice  differs  so  significally  from  the  first  notice  that  it  violates 
the  Administrative  Procedure  Act.  These  guidelines  are:  (1)  The  second  notice 
should  have  the  same  purpose  and  intent  as  the  first  notice.  (2)  The  affected 
public  should  be  able  to  reasonably  anticipate  the  possibility  of  each  of  the  second 
notice  provisions  from  examining  the  first  notice.  (3)  Any  changes  in  the 
rulemaking   between   the   notices   should   be   in   response  to  public  comments. 
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The  recent  amendment  to  Section  7.02(c)  of  the  Administrative  Procedure  Act, 
which  authorizes  the  Committee  to  publish  a  list  of  second  notices  it  has  received, 
should  help  alleviate  the  problems  caused  by  the  lack  of  public  awareness  that  a 
second  notice  has  been  submitted. 

Significant  Objections 

Each  of  the  specific  statements  of  objection  issued  by  the  Joint  Committee 
during  the  1981  is  listed  in  Section  Three  of  this  report  (pages  XX-XX).  However, 
several  of  these  objections  deserve  some  explanation  because  of  their  significance. 

In  January  1981,  the  Joint  Committee  objected  to  rules  proposed  by  the 
Department  of  Children  and  Family  Services  which  attempted  to  clarify  situations  in 
which  the  Department's  authority  to  regulate  child  care  facilities  overlapped  with 
local  governmental  units1  authority.  While  the  aim  of  the  rules  is  laudable,  the  Joint 
Committee  objected  to  the  rules  as  violative  of  the  home  rule  provisions  of  the  Illinois 
Constitution.  The  Department  modified  the  rules  in  response  to  the  Committee's 
objections.      The  full   text  of  the  specific  objection  appears  on   page  85. 

Rules  proposed  by  the  State  Board  of  Education  to  governn  special  education 
were  found  to  be  objectionable  in  February  1981.  The  basis  of  the  Committee's 
objection  was  the  failure  of  the  rules  to  delineate  clearly  the  financial  responsibility 
of  local  school  districts  and  the  Board  for  providing  Special  Education.  The 
Committee  also  objected  to  the  Board's  apparent  attempt  to  extend  it  authority  to 
reviewing  individual  placements  rather  than  prescribing  procedures  for  local  school 
districts  to  decide  on  individual  placements.  The  specific  objections  are  presented 
on   pages   127-128. 

Another  significant  objection  involved  rules  proposed  by  the  Department  of 
Insurance.  The  rules  were  intended  to  implement  new  legislation  allowing  companies 
or  associations  to  establish  self-insurance  pools  for  Workers'  Compensation  coverage. 
The  Committee  objected  because  it  believed  that  the  Department  was  interpreting  the 
new  legislation  too  restrictively .  Significant  revisions  resulted  from  the  Committee's 
objections  and  other  legislative  activity.  The  specific  objections  of  the  Committee  are 
listed  on   page  90. 
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In  November  1981,  the  Committee  considered  a  large  set  of  rules  proposed  by 
the  Department  of  Mines  and  Minerals  regulating  surface  mining  and  reclamation  of 
mined  land.  A  number  of  aspects  of  the  rules  were  controversial,  particularly  due 
to  anticipated  changes  in  federal  law  and  the  federal  Office  of  Surface  Mining  in  the 
Department  of  the  Interior.  The  Committee  objected  to  several  sections  of  the  rules 
because  of  conflicts  with  the  existing  federal  law.  The  text  of  the  Committee's 
objections  appears  on   page  96-97. 

These  significant  objections  illustrate  the  Committee's  effectiveness  in  dealing 
with  controversial  and  complex   issues  involved  in  proposed   rules. 
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REVIEW  OF  EMERGENCY   AND    PEREMPTORY    RULEMAKING 


The  Joint  Committee's  review  of  emergency  and  peremptory  rulemaking  was 
initiated  in  the  fall  of  1979.  Each  of  the  over  50  emergency  and  40  peremptory 
rulemakings  were  reviewed  during  1981.  Since  these  rulemaking  procedures  allow 
agencies  to  bypass  the  public  comment  period  required  under  the  normal  rulemaking 
process,  the  Joint  Committee  is  concerned  that  these  procedures  only  be  used  in  the 
limited  circumstances  specified  in  the  Administrative  Procedure  Act. 

The  reduction  in  the  number  of  emergency  rules  adopted  by  agencies  compared 
to  1980,  may  indicate  that  the  Committee's  review  was  useful  in  limiting  the  use  of 
this  process  by  agencies.  The  Committee  issued  four  formal  objections  to  emergency 
and  peremptory  rulemakings  during  1981,  indicating  that  improper  use  of  these 
extraordinary   procedures  is  beginning  to  decrease  substantially. 

The  primary  focus  of  the  Committee's  review  of  emergency  and  peremptory  rules 
is  insuring  that  they  comply  with  the  requirements  of  Sections  5.02  and  5.03  of  the 
Administrative  Procedure  Act  (see  Appendix  A,  pages  224-225).  These  sections 
require  specific  conditions  which  must  exist  before  the  agency  can  properly  adopt 
rules  through  these  procedures. 

Section  5.02  governing  emergency  rulemaking  basically  requires  (1)  the 
existence  of  an  emergency  affecting  the  public,  (2)  a  necessity  for  the  rule  in  direct 
response  to  the  emergency,  (3)  time  constraints  which  make  the  adoption  of  the  rule 
through  the  normal  rulemaking  process  impossible,  and  (4)  a  written  statement  by 
the  agency  of  how  these  conditions  have  been  met.  It  is  these  requirements  which 
the  Joint  Committee  seeks  to   review  in   its  examination  of  emergency   rules. 

Similar  conditions  are  specified  in  Section  5.03  for  the  adoption  of  rules  through 
the  peremptory  rulemaking  process.  Under  this  Section,  three  conditions  must  be 
met  for  an  agency  to  adopt  a  rule  through  the  peremptory  rulemaking  process:  (1) 
The  rules  must  be  required  by  federal  or  court  action.  (2)  The  agency  must  be 
precluded  from  adopting  the  rules  under  the  normal  rulemaking  process;  it  must  be 
possible  for  the  agency  to  go  through  the  process,  not  just  inconvenient.  (3)  The 
agency   must  be   precluded   from  exercising   any   discretion   as  to  the  content  of  the 
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rule.  The  language  limits  the  adoption  of  peremptory  rulemaking  to  very  specific 
circumstances,  so  that  the  public  information  value  of  the  normai  rulemaking  process 
as  well  as  the  public  participation  and  input  are  not  bypassed, 

A  sharp  rise  in  the  use  of  peremptory  rulemaking  was  noted  in  1981.  The 
increase  was  almost  totally  due  to  use  of  this  process  by  Department  of  Public  Aid. 
Seventeen  peremptory  rules  were  filed  by  the  Department  of  Public  Aid  as  a  result 
of  the  Federal  Omnibus  Budget  Reconciliation  Act  of  1981  (P.L.  97-35).  Both  the 
Illinois  Aid  to  Families  with  Dependent  Children  and  Food  Stamp  programs  were 
extensively  amended  for  these  rulemakings  to  reflect  the  changes  in  the  federal 
budget. 

In  addition  to  reviewing  these  rules  for  compliance  with  these  procedural 
requirements,  the  Committee  also  examines  the  rules  based  on  the  criteria  used  in 
the  normal  review  of  proposed  rules.  This  review  by  the  Joint  Committee  may  be 
the  only  formal  review  procedure  outside  the  adopting  agency  for  these  rules.  This 
is  especially  important  for  peremptory  rules  because  of  their  permanent 
effectiveness. 

The  Joint  Committee  adopted  rules  which  listed  specific  criteria  for  the  review 
of  emergency  and  peremptory  rulemaking  in  the  fall  of  1979.  These  rules  as 
amended  are  presented  in  this  report  in  Appendix  B  (see  pages  252-262).  The 
criteria  for  reviewing  emergency  rulemakings  are  listed  in  Sections  230.400  and 
230.500,  while  the  parallel  criteria  for  reviewing  peremptory  rulemakings  are  listed  in 
Sections  240.500  and  240.600. 

While  the  number  of  formal  objections  issued  as  a  result  of  the  Committee's 
review  of  emergency  and  peremptory  rulemakings  is  not  large,  existence  of  this 
review  mechanism  may  be  having  an  impact  on  the  procedures  followed  by  agencies. 
Careful  scrutiny  of  agencies'  use  of  these  extraordinary  procedures  will  continue  to 
insure  their  proper  use. 
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FIVE-YEAR   REVIEW   PROGRAM 


The  review  of  one  major  category  of  rules  in  the  five-year  review  program  was 
completed  during  1981.  This  category  included  nine  sets  of  rules  which  the 
Committee  had  classified  under  labor  laws  and  consumer  protection.  The  rules  of  the 
Department  of  Labor  governing  unemployment  insurance  constituted  a  significant 
focus  of  this  review  because  of  their  complexity,  unique  problems,  and  broad  impact 
on   Illinois  business,    labor  and  citizens. 

The  review  of  three  other  categories  was  completed  during  1981  and  are  now 
awaiting  formal  responses  by  the  agencies  and  action  by  the  full  Joint  Committee. 
These  categories  include  (1)  rules  of  the  Departments  of  Public  Health  and 
Agriculture  classified  under  business  regulation,  (2)  ruies  of  the  Department  of 
Revenue  classified  under  business  regulation  and  (3)  state  travel  rules  of  the 
Department  of  Administrative  Services  and  other  agencies.  Preliminary  reports  have 
been  developed  by  the  Joint  Committee  staff  on  each  of  these  groups  of  rules.  The 
Joint  Committee  is  expected  to  take  formal  action  on  the  staff  recommendations 
presented   in  these  three  reports  early   in   1982. 

This  section  of  the  Annual  Report  will  briefly  summarize  the  process  followed  in 
the  five-year  review  program  and  then  will  focus  on  presenting  the  results  of  the 
completed  reviews  in  some  detail.  The  specific  objections  and  recommendations 
issued  as  a  result  of  five-year  review  efforts  are  included  in  Section  Three  of  this 
report  (pages  84-162).  Follow-up  activities  which  resulted  from  earlier  portions  of 
the  five-year  review  are  also  discussed   in  this  section. 

Five-Year  Review  Process 

As  the  basic  framework  for  the  five-year  review,  the  Joint  Committee  has 
classified  all  of  the  existing  rules  of  all  state  agencies  into  a  number  of  subject 
areas.  As  agencies  adopt  new  rules,  they  are  added  to  the  classification  scheme  and 
amended  rules  are  checked  and  reclassified.  These  subject  areas  include  the  specific 
categories  listed  in  Section  7.08  of  the  Administrative  Procedure  Act  (see  Appendix 
A,  page  235)  as  well  as  a  number  of  other  categories  which  were  added  during  the 
initial    classification    process.       Several    implementation    problems    with    the    classification 
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scheme  have  been  resolved  and  the  scheme  now  provides  a  firm,  but  flexible, 
structure  for  the  program.  Copies  of  the  complete  classification,  which  includes 
some  valuable  indexes  to  all  existing  state  agency  rules,  are  available  from  the  Joint 
Committee  office. 

Each  of  the  approximately  fifty  subject  categories  have  been  slated  by  the  Joint 
Committee  for  review  during  a  specific  year  of  the  review  cycle.  This  schedule  is 
contained  in  Sections  250.400 — 250.800  of  the  Committee's  operational  rules  (see 
Appendix  B,  pages  271-273).  While  the  actual  review  process  has  proceeded 
somewhat  slower  than  anticipated  in  the  schedule,  virtually  all  of  the  categories  and 
rules  scheduled  for  review  during  the  first  year  have  been  reviewed  and  initial 
reviews  of  all  of  the  second-year  categories  and  rules  are  well  underway.  As  the 
Committee  gains  experience  in  the  operation  of  this  program,  it  is  expected  that  the 
review  pace  will   increase  to  correspond  more  closely  to  the  schedule. 

The  review  process  itself  is  conducted  in  four  basic  stages.  The  initial  stage 
involves  requesting  specific  information  from  each  of  the  agencies  with  rules  slated 
for  review.  This  requested  information  concerns  statutory  authority,  administrative 
aspects,  costs,  extent  of  compliance,  economic  effects  and  public  need  for  the 
regulation.  The  specific  questions  asked  are  presented  in  Section  250.1000  of  the 
Committee's  Operational  Rules  (see  Appendix  B,  page  273-274).  The  answers  to 
these  basic  background  questions  provide  the  Joint  Committee  with  information  which 
is  essential  for  a  thorough  review  of  the  rules.  Since  this  information  is  basic, 
agencies  should  already  be  maintaining  this  type  of  information  about  each  set  of  its 
rules,   so  the  questions  will  not  place  an  undue  burden  on  agencies. 

The  second  stage  of  the  review  process  involves  public  hearings  on  the  rules 
and  intensive  research  by  the  Joint  Committee  staff.  Subcommittees  of  the  Joint 
Committee  are  usually  formed  to  hold  public  hearings  to  gather  comments  on  the 
rules.  A  detailed  list  of  specific  questions  and  potential  problems  with  the  individual 
provisions  of  the  rules  results  from  these  hearings  and  the  staff  written  responses 
by  the  agencies,  informal  staff-level  conferences,  and  additional  research  are  utilized 
to  resolve  as  many  of  the  questions  and  problems  as  possible.  Often  agencies  will 
agree  to  initiate  appropriate  rulemaking  to  correct  deficiences  which  are  noted  by  the 
staff.      In  other  cases,    the  agencies  adequately  explain   th   purpose  and   language  of 
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the  provision.  When  a  specific  issue  can  not  be  resolved,  the  staff  attempts  to 
clarify  the  basis  of  the  disagreement  so  that  the  issue  can  be  referred  to  the  Joint 
Committee  for  action. 

The  preparation  of  a  "preliminary  report"  for  consideration  by  the  Joint 
Committee  and  agency  officials  constitutes  the  third  stage  of  the  review  process. 
Each  of  the  issues  raised,  agreements  reached,  and  recommendations  for  action  which 
emerged  during  the  staff  review  are  outlined  in  the  report.  Agencies  then  provide 
written  responses  to  the  issues  and  recommendations  in  the  report  and  Committee 
members  offer  comments  and  suggestions  on  the  issues  covered  in  the  report.  These 
reactions  and  responses  are  incorporated  in  the  "Final  Report"  which  is  presented  to 
the  Committee  for  formal  action. 

The  fourth  stage  of  the  review  process  consists  of  the  formal  Joint  Committee 
hearing.  Agency  representatives  present  their  position  on  the  recommendations 
under  questionning  by  the  Committee  members  and  action  is  taken  to  accept  or  reject 
each  of  the  recommendations.  Actions  may  involve  objections  to  specific  provisions, 
development  of  suggested  legislation,  or  urging  appropriate  administrative  or 
rulemaking  action  by  the  agencies.  Often  these  hearings  involve  long  hours  of 
careful  questions,    responses  and  deliberation. 

The  final  stage  of  the  process  involves  follow-up  actions  by  the  Committee. 
The  Committee  staff  monitors  and  reports  on  agency  actions  to  correct  problems 
discovered  during  the  review.  In  some  cases  special  subcommittees  of  the  Joint 
Committee  have  been  established  to  undertake  special  follow-up  activities  in 
significant  areas.  The  staff  prepares  any  necessary  follow-up  reports  to  insure  that 
the  intended   results  of  the  Committee's  actions  are  achieved. 

Table  Four  on  the  following  page  indicates  the  location  in  each  of  these  stages 
of  the  subject  areas  which  are  currently  under  review.  While  this  table  is 
oversimplified,    it  does  indicate  the  general   status  of  the  program  at  the  end  of  1981. 

Regulation  of  Occupations 

The  subject  area  of  regulation  of  occupations  was  the  first  subject  area 
completed   under  the  five-year   review   program.      The   review   process  was  completed 
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during  the  1980  (see  1980  Annua!  Report,  pages  83-93),  but  several  significant 
follow-up  activities  in  relation  to  this  review  were  conducted  during  1981  and  are 
continuing. 

One  result  of  the  review  was  a  comprehensive  management  audit  of  the 
Licensing  and  Enforcement  functions  of  the  Department  of  Registration  and 
Education.  At  the  Joint  Committee's  request,  the  Audit  Commission  directed  the 
Auditor  General  to  conduct  the  audit,  which  was  completed  in  October  1981.  The 
audit  included  a  recommendation  for  comprehensive  revision  of  the  licensing  statutes 
to  facilitate  uniform  administration. 

To  implement  this  recommendation  for  legislative  action  the  Audit  Commission 
and  the  Joint  Committee  have  formed  a  joint  subcommittee  to  review  the  draft 
legislation  developed  by  the  Auditor  General.  It  is  expected  that  the  resulting 
legislation  will   be  considered  during  the  1983   legislative  session. 

The  Joint  Committee  also  continued  to  monitor  the  progress  of  the  Department  of 
Registration  and  Education  and  other  agencies  in  implementing  the  agreements 
reached  during  the  review.  Numerous  amendments  to  rules  resulted  from  the 
review.  The  Committee  issued  a  supplemental  report  in  the  fall  of  1981,  which 
detailed  the  specific  actions   resulting   from  the  review. 

Consumer  Protection  and   Labor  Laws 

The  major  effort  of  the  five-year  review  program  during  1981  was  the 
completion  of  the  review  of  rules  classified  under  Consumer  Protection  and  Labor 
Laws. 

Included  in  this  subject  area  were  the  rules  of  the  Department  of  Labor 
governing  Unemployment  Insurance.  Over  fifty  specific  recommendations  and  several 
objections  to  specific  provisions  in  these  rules  alone  resulted  from  this  review.  In 
addition  to  the  rules  officially  adopted  by  the  Department,  the  Committee  staff  also 
reviewed  over  forty  volumes  of  precedent  manuals,  policy  bulletins  and  memoranda  in 
connection  with  the  review  of  these  rules.  Many  of  the  resulting  recommendations 
involved  policies  enunciated  in  these  materials  which  seemed  to  be  "rules"  under  the 
definition   in   the  Administrative   Procedure  Act.      Other   recommendations   involved 
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provisions  in  the  Unemployment  Insurance  Act  which  seemed  to  require  rules, 
although  the  Department  had  never  adopted  the  necessary  rules  to  implement  the 
provisions. 

The  several  specific  objections  to  the  Unemployment  Insurance  rules  are  listed 
on  pages  91-95.  The  numerous  specific  recommendations  resulting  from  this  review 
of  these  rules  are  presented  on  pages  130-160.  The  final  report  on  these  rules  also 
included  a  detailed  outline  suggesting  an  improved  organizational  structure  for  the 
rules. 

To  insure  that  the  recommended  changes  are  implemented  smoothly  and 
promptly,  the  Joint  Committee  established  a  subcommittee  headed  by  Representative 
Glen  L.  Bower  (R. -Effingham)  to  monitor  the  Department's  progress.  Several 
remedial  rulemakings  have  already  been  initiated  by  the  Department  to  correct  some 
of  the  deficiencies  noted  in  the  Committee's   review. 

Several  other  less  important  sets  of  rules  were  also  included  in  this  subject 
area.  These  rules  included  the  rules  of  the  Office  of  Consumer  Services,  consumer 
fraud  rules  of  the  Attorney  General,  and  child  labor  and  several  other  sets  of  rules 
of  the  Department  of  Labor.  The  specific  objections  to  the  Office  of  Consumer 
Service  rules  are  listed  on  pages  120-124,  and  the  specific  objections  to  the  Attorney 
General's  rules  are  listed  on  pages  104-109.  Most  of  these  objections  and  the  other 
deficiencies  noted  in  the  rules  are  expected  to  be  resolved  through  rulemaking  by 
the  agencies. 

Business   Regulation 

A  large  number  of  rules  are  being  reviewed  under  the  subject  area  of  business 
regulation.  Preliminary  reports  of  the  staff  findings  and  recommendations  have  been 
developed  on  two  major  portions  on  this  subject  area:  (1)  Rules  of  the  Department  of 
Agriculture  and  Public  Health,  and  (2)  Rules  of  the  Department  of  Revenue.  The 
Committee  is  expected  to  take  formal  action  on  these  staff  recommendations  in  early 
1982. 

Among  the  rules  which  are  still  being  reviewed  in  this  subject  area  are  most  of 
the  rules  of  the  Department  of  Insurance  and  the  Illinois  Racing  Board.  These 
segments  of  this   review   should   be  completed   in  early   1982. 
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Other  Subject  Areas  Under   Reveiw 

As  indicated  in  Table  Four,  the  review  of  rules  in  a  number  of  other  subject 
areas  has  been  initiated.  The  rules  classified  under  state  travel  are  currently  at 
the  preliminary  report  stage  and  should  be  acted  on  before  the  other  groups  of 
rules.  As  the  prelimary  reports  are  completed,  and  agency  responses  to  the  staff 
findings  and  recommendations  are  received,  the  Committee  will  take  formal  action  on 
the  reports. 

During  1981  public  hearings  were  held  on  each  of  the  groups  of  rules  scheduled 
for  review  during  the  second  year  of  the  review  cycle.  Many  of  the  comments 
received  at  these  hearings  will  be  invaluable  in  directing  the  review  process. 
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COMPLAINT    REVIEW   PROGRAM 


In  1979,  the  Joint  Committee  initiated  a  complaint  review  program  which 
provides  the  public  with  the  opportunity  to  obtain  Joint  Committee  reviews  of 
questionable  regulations  and  policies  which  affect  them.  By  enabling  the  Joint 
Committee  to  review  and  evaluate  rulemaking  based  upon  complaints  received,  the 
program  functions  as  a  supplement  to  the  two  major  rules  review  programs,  the 
review  of  newly  proposed   rulemakings  and  the  five-year   review  of  existing   rules. 

By  reviewing  rules  on  the  basis  of  a  complaint,  it  is  not  necessary  to  wait  until 
the  rule  in  question  is  either  amended  or  addresse  in  the  course  of  the  five-year 
review  program.  it  provides  an  ideal  opportunity  for  the  examination  of  rules  and 
agency  compliance  with  the   Illinois  Administrative  Procedure  Act. 

The  authority  to  review  rules  based  upon  complaints  is  provided  to  the  Joint 
Committee  through  the  broad  language  of  Sections  7.04  and  7.07  of  the  Illinois 
Administrative  Procedure  Act.  Section  7.04  allows  the  Joint  Committee  to  "undertake 
studies  and  investigations  concerning  rulemaking  and  agency  rules."  Section  7.04 
also  requires  the  Joint  Committee  to  "monitor  and  investigate"  agency  compliance  with 
the  provisions  of  the  Illinois  Administrative  Procedure  Act,  "make  periodic 
investigations  of  the  rulemaking  activities  of  all  state  agencies,  and  evaluate  and 
report  on  all  rules  in  terms  of  their  propriety,  legal  adequacy,  relation  to  statutory 
authorization,   economic  and  budgetary  effects  and   public  policy." 

Section  7.07  of  the  Act  authorizes  the  issuance  of  objections  to  existing  rules 
and  assigns  to  the  Joint  Committee  the  task  of  examining  "any  rule  for  the  purpose 
of  determining  whether  the  rule  is  within  the  statutory  authority  upon  which  it  is 
based,   and  whether  the   rule   is   in   proper   form." 

As  outlined  in  the  Joint  Committee's  operational  rules  (see  Appendix  B,  pages 
278-282)  the  complaint  review  process  is  relatively  simple.  As  complaints  are 
received  the  Joint  Committee  staff  conducts  an  initial  review  to  determine  the  need 
for  a  full  complaint  investigation.  Much  of  the  communication  received  by  the  Joint 
Committee  requires  only  the  supplying  of  basic  information,  copies  of  rules  or 
referral   to  the  appropriate  agency.      The   Committee  also   receives   inquiries  concerning 
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the  applicability  of  the  Illinois  Administrative  Procedure  Act  as  it  relates  to  certain 
agencies  and  policies.  These  requests  generally  do  not  require  the  same  amount  of 
time  as  do  other  more  complex  complaint  matters.  In  situations  requiring  only  a 
response  from  the  Committee  staff,  the  necessary  information  is  provided.  When 
more  difficult  situations  occur  involving  a  serious  legal  or  substantive  issues  raised 
by  the  public  in  relation  to  agency  rules  the  formal  complaint  review  process  is 
begun. 

In  1981  the  Joint  Committee  held  formal  hearings  on  three  complaints.  The  first 
complaint  concerned  the  Department  of  Mines  and  Minerals'  rules  pertaining  to 
reclamation  of  prime  farmland  after  mining. 

The  second  complaint  related  to  the  State  Board  of  Education's  rules  regarding 
the  certification  of  teachers  educated  at  out-of-state  institutions.  The  specific 
objections  issued  at  the  hearing  appear  on   pages  124-127. 

The  third  complaint  resulting  in  a  formal  hearing  questioned  the  issuance  of  an 
"interpretative  bulletin"  by  the  Department  of  Administrative  Services  concerning 
state-owned  vehicles.  No  formal  objection  was  issued,  but  the  Department  agreed  to 
withdraw  the  bulletin  and   initiated  appropriate   rulemaking. 

The  Joint  Committee  also  resolved  nine  other  complaints  not  requiring  formal 
action.  Of  these  nine  complaints,  three  were  resolved  when  the  Joint  Committee 
initiated  discussions  between  the  complaint  and  the  involved  agency,  one  was 
resloved  due  to  the  agency's  agreement  to  promulgate  rules,  one  by  referral  to  the 
Sunset  Committee,  one  by  referral  to  the  five-year  review  program  and  one  complaint 
was  dismissed  because  the  issue  complained  of  was  statutory   in  nature. 

This  discussion  of  the  complaints  resolved  by  the  Joint  Committee  illustrates  the 
effectiveness  of  the  detailed  oversight  of  agency  rules  provided  for  by  the 
Committee.  As  public  awareness  of  the  availability  and  effectiveness  of  the  Joint 
Committee's  complaint  review  program  becomes  greater,  the  number  of  complaints 
received,    reviewed  and   resolved   is  expected  to  increase. 
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PUBLIC  ACT   REVIEW 


The  Joint  Committee  reviews  each  new  public  act  to  determine  the  impact  the 
legislation  may  have  on  state  agency  rules.  The  purpose  of  this  review  is  to 
determine  what  laws  enacted  by  the  General  Assembly  may  require  new  rules  or 
rules  changes  for  their  proper  implementation.  Public  acts  may  or  may  not 
explicitly  state  that  rulemaking  is  necessary,  but  many  pieces  of  legislation 
implicitly  require  rulemaking.  For  example,  an  act  may  amend  a  section  of  a 
statute  granting  a  state  agency  the  authority  to  promulgate  rules  and  regulations, 
requiring  corresponding  changes  in  the  rules.  Another  implied  rulemaking 
requirement  is  created  when  a  public  act  adds  more  regulatory  powers  to  an 
agency's  functions. 

The  Administrative  Procedure  Act  anticipated  the  necessity  of  keeping  track 
of  the  various  forces  and  agencies  that  affect  administrative  law  and  procedure. 
Section  7.05  of  the  Administrative  Procedure  Act  requires  the  Committee  to 
"maintain  a  review  program  to  study  the  impact  of  legislative  changes,  court 
rulings,  and  administrative  action  on  agency  rules  and  rulemaking."  (see  Appendix 
A  pages  XX-XX). 

The  review  of  new  public  acts  implements  this  responsibility  of  monitoring 
legislation  and  its  impact  on  rules.  This  review  process  through  this  Annual 
Report  of  the  Joint  Committee,  keeps  the  General  Assembly  informed  of  the 
progress  of  agencies  in  effectuating  recently  enacted  bills.  Additionally  the  review 
process  informs  agencies  that  rulemaking  may  be  required  and  encourages  prompt 
rulemaking  by  the  agencies  rather  than  resort  to  emergency  rules,  or  ad  hoc 
policy-making. 

It  was  apparent  from  these  two  years  of  this  program  (1979  and  1980)  that 
State  agencies  disagree  frequently  with  the  Joint  Committee's  opinion  on  whether 
rulemaking  is  necessary.  In  fact,  only  one  public  act  was  noted  as  not  requiring 
rulemaking,  which  was  eventually  implemented  by  rulemaking.  Many  agencies  do 
not  respond  to  the  Joint  Committee  determinations.  Further,  many  agencies  have 
lenthy  delays  between  the  effective  date  of  the  legislation  and  the  date  when  rules 
are  published  and  finally  adopted. 
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In  1981,  the  General  Assembly  enacted  738  public  act  that  were  reviewed  by 
the  Joint  Committee.  Of  these,  272  were  determined  to  require  further  rulemaking 
by  administrative  agencies.  Although  agency  responses  are  not  complete,  the 
result  thus  far  indicate  that  the  Joint  Committee  and  agencies  agree  on  the  need 
for  rules  or  amendments  more  than  in  previous  years  and  that  agencies  are 
promulgating  rules  much  sooner  following  the  effective  date  of  the  pubiic  act. 
However,  far  from  total  agreement  exists  between  agencies  and  the  Joint  Committee 
whether  specific  public  acts  require  rules.  At  times,  and  agency  will  propose 
rules  when  the  Joint  Committee  believes  none  are  needed;  other  instances  find 
agencies  disagreeing  with  the  Joint  Committee's  determination  that  rulemaking  is 
necessary.      Cooperation  from  agencies  in   responding  to  inquiries  has  improved. 

Detailed  results  of  the  review  are  presented  in  the  following  two  tables. 
Table  Five  summarizes  the  number  of  public  acts  and  subsequent  rulemakings  by 
agency,  while  Table  Six  lists  each  of  the  acts  and  the  responses  by  the  agencies. 
One  positive  result  of  the  public  act  review  process  is  the  increased  awareness  of 
the  need  to  change  rules  in  response  to  changes  in  the  law,  and  the  marked 
improvement  of  earlier  rulemaking   by  a   number  of  departments  and  agencies. 
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TABLE   FIVE:    NUMBER  OF  1981    PUBLIC   ACTS  WHICH 
COULD    REQUIRE   RULEMAKING    BY   AGENCY 


Number  of  Public 

Acts  Which  Number  of 

Could   Require  Rulemakings 

Rulemaking  Initiated 


Code  Departments 

Agriculture  7                                             2 

Children  and   Family  Services  5 

Commerce  and   Community  Affairs  2 

Conservation  9                                             1 

Corrections  4 

Energy  and   Natural   Resources*  5 

Financial    Institutions  4 

Human   Rights  2                                             1 

Insurance  15                                             2 

Labor  4                                              2 

Law   Enforcement  1 

Mental   Health  and   Developmental   Disabilities  4 

Military  and   Navel  1 

Mines  and  Minerals  2 

Personnel  3 

Public  Aid  7                                             2 

Public   Health  21                                               2 

Registration  and   Education  20                                             3 

Rehabilitation  Services  1 

Revenue  29                                              1 

Transportation  6 

Veterans'   Affairs  11                                               2 

Elected  Officials 

Attorney  General  •                                     1 

Auditor  General  3 

Comptroller  7 

Secretary  of  State  19                                             3 

Treasurer  2 

Other  Agencies 

Commissioner  of  Banks  and  Trust  Companies                        6 

Bureau  of  the  Budget  1 


L\<) 


Capital  Development  Board 

Illinois  Commerce  Commission 

Dangerous  Drugs  Commission 

Board  of  Elections 

Environmental   Facilities  Financing  Authority 

Environmental   Protection  Agency 

Farm  Development  Authority 

State  Fire  Marshal 

Illinois  Housing   Development  Authority 

Human   Rights  Commission 

Illinois   Industrial   Commission 

Illinois   Industrial   Development  Authority 

State  Board  of  Investments 

Illinois  Liquor  Control   Commission 

Local  Governemntal   Law  Enforcement  Officers 

Training   Board 
Department  of  Law  Enforcement  Merit  Board 
Nature  Preserves  Commission 
Pollution  Control   Board 
Governor's  Purchased  Care   Review   Board 
Illinois   Racing   Board 

Commissioner  of  Savings  &    Loan  Associations 
State  Employees'   Retirement  System 

Educational  Agencies 


State  Board  of  Education 

Board  of  Higher  Education 

Illinois  State  Scholarship  Commission 

Southern   Illinois  University 

University  Civil  Service  Merit  Board 

University  of  Illinois 


in 

4 
3 

2 
1 
1 


Legislative  Commissions 
Energy   Resources  Commission 
TOTAL 


1 

272 
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*Newly  created  or  reorganized  agency 
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BUSINESS   REGULATION   STUDY 


One  of  the  tasks  undertaken  by  the  Joint  Committee  during  1981  was  the 
commencement  of  a  business  "regulation  study  project.  The  project  utilizes  the 
combined  efforts  of  the  Joint  Committee,  the  Illinois  Commission  on 
Intergovernmental  Cooperation,  and  the  Department  of  Commerce  and  Community 
Affairs.  It  will  attempt  to  catalog,  classify  and  study  state  government 
regulatory  efforts  affecting   business  in  the  state. 

Businesses  often  encounter  problems  trying  to  comply  with  the  regulations 
of  various  state  agencies  and  they  often  voice  complaints  about  the  high  costs 
of  complying  with  those  regulations.  The  business  regulation  project  will  help 
improve  the  somewhat  strained  relationship  between  businesses  and  state 
government  by  providing  useful  information  about  the  origins,  objectives,  costs 
and  other  factors  related  to  the  regulations.  Information  about  the  regulations 
affecting  business  will  be  obtained  by  utilizing  the  data  complied  by  the  Joint 
Committee  during  its  review  of  agency  rules  and  throuah  a  special  survey  of 
various  state  agencies. 

The  project  is  being  directed  by  a  steering  corrrrriiitee  of  business 
representatives,  academics,  and  national  and  state  political  figures.  The 
Committee  members  provide  technical  assistance  and  advise  the  project  staff  on 
possible  directions  and  goals.  In  addition,  the  broad  composition  of  the 
committee  helps  provide  support  for  the  project.  The  steering  committee 
members  include: 


James   Beaumont 

Illinois  State  Chamber  of  Commerce 

Richard   K.    Berg 

Administrative  Conference  of  the  United   States 

Senator  Prescott  E.    Bloom   (R. -Peoria) 

John  W.    Castle 

Department  of  Commerce  and   Community   Affairs 

Michael   A.    Donahue 

National   Federation  of  Independent   Businesses 
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David  Doty 
Interlake,    Inc. 

U.    S.    Senator  Alan  J.    Dixon    (D. -Illinois) 

Walter  J.    Kendall    III 
John  Marshall   Law  School 

U.   S.    Senator  Charles  H.    Percy   (R. -Illinois) 

David  P.    Ransburg 

L.    R.    Nelson  Corporation 

Lee  Rathbun 

Arthur  Young   &   Company 

Representative  Jim  Reilly   (R. -Jacksonville) 

The  project  is  being  conducted  in  two  phases.  Phase  I  will  include  the 
development  and  publication  of  a  user-oriented  catalog  of  regulations  affecting 
business.  The  catalog  will  contain  useful  information  relating  to  specific 
regulations,  discussing  the  types  of  businesses  affected,  the  compliance  and 
reporting  requirements,  and  the  state  agency  contact  for  further  information 
regarding  the  regulation  as  well  as  other  useful  information.  The  catalog 
should  serve  as  a  valuable  source  of  information  for  both  new  and  existing 
businesses  throughout  the  state. 

In  addition  to  the  catalog.  Phase  I  will  also  include  the  development  of  a 
data  base  of  information  to  be  used  for  further  and  more  comprehensive  analysis 
of  regulatory  efforts.  The  initial  findings  and  recommendations  of  the  project 
will  be  included  in  a  report  to  the  General  Assembly.  A  business  seminar  will 
be  conducted  to  summarize  and  disseminate  these  findings  and   recommendations. 

Phase  II  of  the  project  will  include  further  research  and  development  of 
the  catalog,   as  well  as  project  support  papers  and  analysis. 

The  project  should  produce  a  number  of  benefits.  New  and  existing 
businesses  will  have  an  accessible  and  user-oriented  source  of  regulatory 
information,  and  the  degree  of  cooperation  between  businesses  and  state 
government  should  improve  as  well.  The  project  should  also  help  increase  the 
public  awareness  of  the  effects  of  regulations. 
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COURT   DECISIONS  AND   ATTORNEY   GENERAL  OPINIONS 


The  summer  of  1981  saw  what  might  be  the  most  important  development  to 
date  in  terms  of  judicial  construction  and  application  of  the  rulemaking  provisions 
of  the  Administrative  Procedure  Act.  On  July  16,  the  Sangamon  County  Circuit 
Court  entered  a  judgment  order  in  Mobii  Oil  Corp.  v.  Johnson  (No.  422-79).  (See 
pages  286-289).  The  case  concerns  the  assessment  of  some  $8  million  under  the 
Use  Tax  Act  (III.  Rev.  Stat.,  ch.  120,  par.  439.1  through  439.22)  for  Mobil's  use 
of  process  gas,  catalytic  coke,  and  heavy  fuel  oil.  The  court  found  that  the 
policy  of  imposing  a  use  tax  on  these  fuels  (collectively  called  "refinery  fuels") 
and  the  method  used  for  calculating  the  tax  were  "rules"  within  the  definition  of 
that  term  in  Section  3.09  of  the  Administrative  Procedure  Act.  The  court  further 
found  the  assessment  of  the  use  tax  on  refinery  fuels  to  be  void  because  the  Act's 
rulemaking  procedures  were  not  followed  when  the  Department  of  Revenue  adopted 
this  method  of  assessing  the  tax. 

The  Attorney  General,  representing  the  Department  of  Revenue  and  the  State 
Treasurer,  made  a  motion  to  the  Illinois  Supreme  Court  to  allow  direct  appeal 
pursuant  to  Supreme  Court  Rule  302(b).  That  motion  was  granted  on  August  13, 
1981,  and  briefs  of  the  respective  parties  are  due  to  be  filed  in  early  1982.  A 
decision  by  the  Supreme  Court  in  this  case  could  have  a  significant  impact  on 
agency  rulemaking  by  broadening  (or  possibly  narrowing)  the  range  of  materials 
included  in  the  term  "rule".  The  interpretation  of  this  important  definition  has 
not  previously  been  addressed  by  the   Illinois  Supreme  Court. 

Two  cases  came  down  in  the  past  year  in  which  appellate  courts  held  that  the 
State  Board  of  Education's  rules  establishing  requirements  and  procedures  for  the 
elimination  and  prevention  of  racial  segregation  in  schools  exceed  the  State  Board's 
statutory  authority  and  are  therefore  invalid.  These  cases  are  Aurora  East  Public 
School  District  No.  131,  Kane  County  v.  Cronin,  92  III.  App.  3d  1010,  415  N.E.2d 
1372,  48  III. Dec.  88  (Second  District,  1981),  and  Chicago  Heights  Public  School 
District  170   v.    Illinois   State   Board  of  Education,    97    III. App.    3d   246,    422    N.E.2d 
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898,  52  III. Dec.  689  (First  District,  1981).  In  each  of  these  cases,  the  local 
school  district  brought  suit  to  have  the  rules  declared  invalid;  the  facts  of  each 
case  were  not  disputed  and  thus  not  recited  at  length  in  the  opinions.  The  rules 
in  question  were  adopted  in  1971,  and  amended  in  1976  and  1977.  Their  purpose 
is  the  administration  and  enforcement  of  the  Armstrong  Act,  which  provides  that: 
".  .  .as  soon  as  practicable,  and  from  time  to  time  thereafter,  the  [local  school] 
board  shall  change  or  revise  existing  units  or  create  new  units  in  a  manner  which 
will  take  into  consideration  the  prevention  of  segregation  and  the  elimination  of 
separation  of  children  in  public  schools  because  of  color,  race  or  nationality."  (III. 
Rev.    Stat.,    ch.    122,    par.    10-21.3). 

Two  aspects  of  the  rules  were  found  to  be  particularly  troublesome  by  the 
reviewing  courts.  The  first  of  these  concerns  a  requirement  in  the  rules  that 
school  districts  keep  the  percentage  of  minority  students  at  each  of  its  schools 
within  plus  or  minus  15%  of  the  percentage  of  minority  students  in  the  district. 
For  example,  in  a  school  district  with  a  23%  minority  population,  no  school  could 
have  less  than  8%  or  more  than  38%  minority  students.  Both  appellate  courts  found 
that  in  setting  forth  the  15%  formula,  the  State  Board  exceeded  its  statutory 
authority.  The  second  provision  which  concerned  both  courts  was  the  State 
Board's  sanction  for  non-compliance  with  the  rules.  The  rules  stated  that  the 
Board  would  not  accept  or  transfer  federal  funds  for  the  benefit  of  school  districts 
held  not  to  be  in  compliance.  This  provision  was  also  held  to  exceed  statutory 
authority.  Dissenting  opinions  were  filed  in  each  of  these  cases  by  justices  who 
felt  that  the  State  Board  had  the  requisite  statutory  authority.  After  granting 
leave  to  appeal  both  of  these  cases,  the  Supreme  Court  consolidated  them  on 
October  19,    1981,   and  could  hear  oral  argument  as  early  as  March  1982. 

The  Illinois  Supreme  Court  in  Caterpillar  Tractor  Co.  v.  Lenckos,  84  III.  2d 
102,  417  N.E.2d  1343,  49  III.  Dec.  329  (1981),  held  that  the  Director  of  the 
Department  of  Revenue  was  authorized  in  certain  situations  to  use  unitary 
apportionment  or  a  combined  method  of  reporting  business  income  for  state  income 
tax  purposes.  The  case  arose  when  Caterpillar  Tractor  Company  and  four  of  its 
corporate  subsidiaries  filed  claims  for  refunds  on  the  basis  that  a  unitary 
apportionment   should   have  been   applied.      Because   it  was   not  applied   each  of  them 
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paid  a  greater  tax  than  it  was  liable  for.  Based  on  the  court's  decision,  the 
Department  of  Revenue  promulgated  emergency  and  proposed  rules  establishing 
entirely  different  requirements  for  companies  doing  business  in  Illinois.  The  effect 
of  these  rules  was  to  bring  the  income  of  worldwide  companies  into  consideration  of 
the   Illinois  Department  for  determination  of  Illinois  income  tax. 

In  Owens-Illinois,  Inc.  v.  Bowling,  99  111. App.  3d  1117,  425  N.E.2d  1288,  55 
III. Dec.  115  (First  District,  1981),  the  court  invalidated  Department  of  Labor 
Regulation  14,  holding  that  the  regulation  conflicted  with  Section  702  of  the 
Unemployment  Insurance  Act  (III.  Rev.  Stat,,  ch.  48,  par.  452).  The  lawsuit 
arose  when  some  2,800  non-striking  Owens-Illinois  employees  refused  to  cross  the 
picket  lines  of  their  co-workers,  whose  union  had  called  a  strike.  The 
non-striking  employees  then  filed  for  unemployment  insurance  benefits.  The 
Director  of  the  Department  of  Labor  held  that  the  claimants  were  "not  ineligible  for 
unemployment  benefits  during  the  strike"  even  though  Owens-Illinois  objected  that 
the  Department  had  failed  to  make  a  determination  as  to  whether  each  claimant  was 
"able  to  work,"  "available  for  work,"  and  "actively  seeking  work"  during  the  time 
in   question    (III.    Rev.    Stat.,    ch.    48,    par.    420C). 

The  reason  given  by  the  Department  for  not  considering  these  issues,  or  at 
least  not  considering  them  in  the  manner  Owens-Illinois  would  have  preferred,  was 
that  employers  were  required  by  Regulation  14  to  submit  notices  to  their  employees 
of  their  intent  to  contest  eligibility.  The  regulation  provides  that  failure  to  submit 
these  notices  deprives  employers  of  the  right  to  contest  the  benefits  their 
employees  claim. 

The  Cook  County  Circuit  Court  upheld  the  regulation  and  the  holding  of  the 
Department  which  was  based  on  it,  but  the  First  District  Appellate  Court 
reversed.  The  appellate  court  held  that  Section  702  of  the  Unemployment 
insurance  Act  requires  a  specific  weekly  determination  as  to  eligibility  on  the  part 
of  the  Department,  and  further  requires  a  Department  ruling  whenever  the 
employer  challenges  an  employee's  right  to  benefits.  As  the  court  puts  it, 
" [although  the  Director  can  prescribe  the  manner  of  challenging  eligibility,  his 
authority  to  do  so  is  not  so  broad  as  to  wholly   relieve  the  Department  of  that 
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function."  The  Court  thus  voided  Regulation  14,  repeating  the  rule  of  law  that 
"[i]n  case  of  a  conflict  between  a  statute  and  regulation,  the  statute  governs  and 
the  regulation   is  invalid." 

A  portion  of  the  Illinois  Liquor  Control  Commission's  Rule  24  met  a  similar  fate 
in  Walgreen  Co.  v.  Illinois  Liquor  Control  Commission,  101  III.App.  3d  216,  427 
N.E.2d  1307,  56  III. Dec. 761  (Third  District,  1981).  In  that  case  Walgreen's,  which 
had  advertised  liquor  along  with  nonalcoholic  products  in  advertisements  which 
displayed  VISA  and  Master  Charge  symbols,  was  fined  $20,000  by  the  Commission 
for  having  committed  208  violations  of  Rule  24,  which  prohibited  such 
advertisements.  Walgreen's  appealed  the  Commission's  order  to  the  Kankakee 
County  Circuit  Court,  where  the  judge  found  Rule  24  invalid  because  it  violated 
the  drug  store's  First  Amendment  rights  (and  on  three  other  grdunds).  The 
appellate  court  affirmed  on  the  constitutional  grounds,  holding  that  the  state  may 
limit  First  Amendment  rights  where  important  governmental  goals  are  involved  and 
where  the  methods  chosen  are  "closely  drawn,"  but  that  the  Rule  24  restriction 
was  not  "a  closely  drawn  means  of  promoting  temperance  or  protecting  the  public 
health,  safety  or  welfare."  The  lower  court's  order  was  modified  so  as  not  to 
invalidate  Rule  24  in  its  entirety;  the  Appellate  Court  held  that  the  rules's  first 
two  paragraphs  were  severable  from  the  third,  allowing  those  two  to  stand  despite 
the  invalidity  of  the  third. 

The  rules  and  regulations  for  public  contracts  prescribed  by  the  Illinois  Fair 
Employment  Practices  Commission  fared  better  when  subjected  to  judicial  scrutiny 
in  1981.  In  Eastman  Kodak  Company  v.  Fair  Employment  Practices  Commission,  86 
III.  2d  60,  426  N.E.2d  877,  55  III. Dec.  552  (1981),  the  Supreme  Court  affirmed  a 
decision  of  the  Second  District  Appellate  Court  which  held  the  rules  valid.  In 
1975,  the  Commission  issued  an  order  in  which  it  found  that  Kodak's  affirmative 
action  plan  for  its  Oakbrook  facility  did  not  comply  with  the  Commission's  rules. 
As  a  result,  Kodak's  name  was  taken  off  the  list  of  eligible  bidders  for  public 
contracts  with  the  State  of  Illinois. 

The  company  appealed  to  the  DuPage  County  Circuit  Court  under  the 
Administrative   Review  Act.      That  court   reversed   the  decision   of  the   Commission, 
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but  the  Second  District  Appellate  Court  in  turn  reversed  the  lower  court  and 
affirmed  the  Commission  order.  Kodak  was  then  granted  leave  to  appeal  by  the 
Illinois  Supreme  Court.  Before  that  court,  Kodak  contended  that  the  affirmative 
action  rules  should  be  voided  as"  exceeding  statutory  authority  and  because  they 
conflicted  with  Title  VII  of  the  Civil  Rights  Act  of  1964  (42  U.S.C.  sec.  2000e  et 
seq.)  by  requiring  "impermissible  preferential  hiring."  The  Supreme  Court  held 
that  statutory  language  requiring  parties  to  public  contract  to  "take  affirmative 
action  to  insure  that  no  unfair  employment  practice  is  committed"  and  allowing  the 
Commission  to  "issue  rules  and  regulations  .  .  .  for  the  purpose  of  enforcement 
and  administration  of"  this  provision  supplied  the  requisite  statutory  authority. 
The  court  also  held  that  the  rules  were  not  violative  of  federal  law;  it  thus 
affirmed  the  decision  of  the  appellate  court  and  of  the  Commission. 

Department  of  Corrections  Administrative  Regulation  804  also  withstood  a  court 
battle  in  People  ex  rel.  Stringer  v.  Rowe,  91  III.App.  3d  134,  414  N.E.2d  466,  46 
III. Dec.  582  (Third  District,  1981).  In  April  1978,  the  Department  charged  a 
Stateville  inmate  twice  within  a  three-day  period  for  possession  of  a  weapon.  Two 
separate  hearings  were  held,  as  a  result  of  which  Stringer's  security  status  was 
downgraded  and  he  lost  eighteen  months  of  statutory  good  time.  Stringer  filed  a 
pro  se  petition  for  declaratory  judgement  on  grounds  that  never  became  entirely 
clear,  even  though  the  Will  County  Circuit  Court  subsequently  appointed  counsel 
for  him  and  counsel  filed  an  amended  petition.  The  trial  court  denied  the  amended 
petition  in   1979. 

The  appellate  court  found  that  the  chief  issues  on  appeal  were  whether  the 
regulation  satisfies  due  process  requirements  and  whether  the  written  statement  of 
changes  was  sufficient,  both  constitutionally  and  by  the  terms  of  the  regulation. 
Measuring  Administrative  Regulation  804  against  the  constitutional  standards  set 
forth  by  the  U.  S.  Supreme  Court  in  Wolff  v.  McDonnell,  418  U.S.  539,  94  S.Ct. 
2963,  41  L.ed.2d  935  (1974),  the  court  found  that  the  regulation  provided  for 
advance  notice  of  charges,  a  written  statement  of  facts  the  Department  relied  upon 
in  making  its  finding,  and  an  opportunity  for  prisoners  to  present  evidence  before 
being  deprived  of  good  time.  Therefore,  the  court  held  that  the  regulation 
afforded  due  process.      The  court  also  found  the  written  statement  of  charges  to 
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be  sufficient,   and  thus  affirmed  the  decision  of  the  circuit  court. 

In  Chicago  Division  of  Horsemen's  Benevolent  and  Protective  Association  v. 
Illinois  Racing  Board  (81  L  3268,  Circuit  Court  of  Cook  County)  a  temporary 
restraining  order  (see  pages  292-294)  was  issued  restraining  the  Illinois  Racing 
Board  from  enforcing  its  medication  rules  concerning  lasix  and  phenylbutazone. 
The  Racing  Board,  after  conducting  extensive  research,  had  decided  to  upgrade 
its  rules  on  medication  for  the  Illinois  horse  racing  industry  and  rules  were 
proposed  that  would  have  banned  the  use  of  lasix  and  phenylbutazone.  The  rules 
were  promulgated  initially  as  emergency  rules  and  were  followed  by  proposed 
rules.  There  has  been  no  final  disposition  of  this  case.  The  judge  may  take  new 
testimony  in  the  matter  in  January  1982. 

The  Circuit  Court  of  Sangamon  County  stayed  until  further  notice  the 
Department  of  Registration  and  Education's  decision  that  certain  Caribbean  medical 
schools  were  "not  reputable  and  not  in  good  standing"  in  St.  George's  University 
School  of  Medicine,  et  al.  v.  Department  of  Registration  and  Education  (82-L-55, 
7th  Judicial  Circuit  of  Sangamon  County).  In  a  July  24,  1981,  decision  (see  pages 
290-291),  the  Circuit  Court  found  that  Rule  1,  in  effect  during  the  pendency  of 
the  administrative  hearings,  was  an  unconstitutional  delegation  of  administrative 
authority;  that  the  Department  deprived  the  school  of  due  process;  that  its 
findings  were  against  the  manifest  weight  of  the  evidence;  and  that  the  schools 
were  reputable  and  in  good  standing.  It  remanded  the  issue  to  the  Department  for 
new  action  consistent  with  the  decision.  The  order  was  appealed  and  argued  on 
December  2,   1981,   but  no  decision  has  yet  been   issued. 

The  Department  of  Revenue  has  also  proposed  rules  in  response  to  the  Illinois 
Supreme  Court's  decision  in  O'Leary  v.  Allphin,  65  III. 2d  268,  357  N.E.2d  491 
(1976).  The  Department  has  proposed  amendments  to  Article  17  of  the  Cigarette 
Tax  Rules  that  prescribe  the  record  keeping  requirements  for  Illinois  cigarette 
distributors  selling  unstamped  ciagrettes  to  out-of-state  tobacco  retailers. 

There  was  only  one  official  Attorney  General's  Opinion  that  involved 
rulemaking.   Op.    Atty.    Gen.    No.    81-003.      The  Director  of  the  Department  of 
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Revenue  requested  an  opinion  concerning  procedures  set  forth  in  Article  14  of  the 
Department's  Administrative  Rules  and  Regulations  pertaining  to  the  Retailers'  Tax 
Act, 

The  Attorney  General  opioned  that  the  procedure  was  not  valid  due  to  the 
lack  of  adequate  statutory  support  for  the  rules  that  assessed  personal  liability  of 
a  corporation  officer  or  employee  who  willfully  fails  to  file  tax  returns.  The 
Department  has  proposed  a   repeal  of  the  rule. 

Other  appellate  court  decisions  have  indirectly  ruled  on  aspects  of  the 
rulemaking  process.  In  Taylor  v.  Franzen,  93  III.  App.3d  758,  417  N.E.2d  243 
(1981),  the  Fifth  District  found  that  the  Department  of  Corrections  erred  by  not 
following  its  own  rules  and  thus  made  its  hearing  to  revoke  good  time  credits 
inadequate.  In  Illinois  Bell  Telephone  Company  v.  Allphin,  95  llLApp.3d  115,  419 
N.E.2d  1188  (1981),  the  First  District  concluded  that  once  an  administrative 
agency  establishes  rules  and  regulations  implementing  a  statute,  it  is  bound  to 
adhere  to  them  as  long  as  they  remain  in  effect.  The  Department  of  Revenue  had 
taken  the  position  that  it  may,  to  the  absolute  detriment  of  the  taxpayer  who  relies 
on  the  Department's  rules  and  regulations,  totally  ignore  its  own  written  ruies  and 
regulations  and  retroactvely  assess  a  tax  that  was  not  due  at  the  tax  period  in 
question.      This  case  has  been  appealed  to  the   Illinois  Supreme  Court. 

A  decision  was  handed  down  in  one  of  the  circuit  court  cases  that  was 
discussed  in  the  1980  Annual  Report.  In  Iowa-Illinois  Gas  and  Electric  Company 
v.  Illinois  Commerce  Commission,  91  lll.App.3d  96,  414  N.E.2d  287  (1980),  the 
Third  District  held  that  the  issues  raised  on  appeal  were  moot  because  the 
emergency  rules  that  had  been  filed  by  the  ICC  had  expired  and  were  no  longer  in 
force. 

The  Third  District  Appellate  Court  also  handed  down  two  decisions  with  the 
same  name  and  the  same  holding  which  concerned  the  rulemaking  process.  These 
were  Environmental  Protection  Agency  v.  Pollution  Control  Board,  100  lll.App.3d 
730,  426N.E.2d  1255,  55  III. Dec.  881  (1981),  and  Environmental  Protection  Agency 
v.    Pollution   Control   Board,    100    III. App.    3d  735,    426    N.E.2d   1264,    55    III.    Dec.    890 
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(1981).  In  each  of  these  cases,  the  court  held  that  the  Environmental  Protection 
Agency  could  not  enforce  Pollution  Control  Board  Rule  204  through  the  Illinois 
courts  until  the  rule  had  been  amended  to  eliminate  the  grounds  upon  which  the 
Illinois  Supreme  Court  had  invalidated  it  in  1976.  The  Agency  had  argued  that 
the  rule  was  enforceable  because  the  U.S.  Environmental  Protection  Agency  had 
approved  it  as  a  part  of  the  Illinois  State  Implementation  Plan  pursuant  to  42 
U.S.C.  sec.  7410(a)  and  it  thus  had  the  force  of  federal  law.  Noting  that  federal 
courts  had  split  on  this  issue,  the  appellate  court  was  not  persuaded  by  this 
argument.  A  similar  decision  was  reached  in  Celotex  Corp.  v.  Illinois  Pollution 
Control   Board,    100    lll.App.3d   520    (1981). 
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SECTION   TWO: 
STATISTICAL  SUMMARY 


This  section  contains  a  statistical  summary  of  the  rulemaking  actions  of 
Illinois  agencies  and  objections  issued  by  the  Joint  Committee  during  1981.  A 
number  of  the  statistical  tables  compare  1981  data  to  the  data  collected  in  1978, 
1979  and  1980  to  help  reveal  possible  statiscal  trends  in  the  rulemaking 
processes  of  Illinois  agencies. 

Table  Nine  contains  the  number  of  proposed,  emergency  and  peremptory 
rulemakings  by  individual  agency.  The  following  agencies  accounted  for  45%  of 
all  general  rulemaking  in  1981:  Departments  of  Conservation,  Public  Aid,  Public 
Health  and  Revenue.  In  regard  to  emergency  rulemaking,  the  Department  of 
Conservation  dominated  with  18  rules.  A  standout  in  the  peremptory 
rulemaking  category  with  31  rules,  was  the  Department  of  Public  Aid, 
accounting   for  78%  of  the  total. 

A  comparison  of  emergency  and  peremptory  rules  for  the  years  1980  and 
1981  is  presented  in  Table  Eight.  A  goal  of  the  Joint  Committee  is  to  provide 
public  participation  in  rulemaking  proceedings.  An  emergency  rule  is 
implemented  by  the  agency  without  opportunity  for  public  comment.  In  view  of 
the  latter,  any  decrease  in  total  emergency  rules  is  viewed  by  the  Committee  as 
a  favorable  trend.  The  total  emergency  rules  promulgated  for  1981  show  a  52% 
reduction  over  1980  data.  The  1981  results  would  have  shown  a  further 
reduction  over  1980  if  not  for  the  Department  of  Conservation's  13  emergency 
rules.  A  substantial  decrease  for  1981  is  shown  by  the  Departments  of  Public 
Health  and  Revenue.  The  peremptory  rules  for  1981  showed  a  52%  increase 
over  1980.  However,  the  Department  of  Public  Aid's  peremptory  rules  were 
77.5%  of  the  1981  total.  The  future  trend  is  a  decrease  in  peremptory 
rulemaking,  especially  in  view  of  the  federal  block  grants  requiring  less  of 
state  agencies.  Moreover,  without  Department  of  Public  Aid  rules,  total 
peremptory  rules  for  1981  would  be  10,  or  in  the  alternative;  54%  reduction 
over  1980  totals. 
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Table  Seven  presents  a  comparison  of  genera!  rulemaking  by  agency  during 
1978,  1979,  1980  and  1981.  In  general,  the  data  indicates  a  gradual  increase  in 
general  rulemaking  over  the  few  years.  The  total  number  of  rulemaking 
decreased  from  1978  to  1979.  A  substantial  increase  is  evident  in  1980,  with  an 
additional  93  rules  promulgated.  In  1981,  an  increase  occurred,  with  72  more 
rules  promulgated  than  in  1980. 

An  aggregate  display  of  statements  of  objection  per  agency  are  presented 
in  Table  Ten.  The  Illinois  Industrial  Commission  had  the  highest  total 
statement  of  objections  (8),  with  7  being  peremptory  rules.  The  next  highest 
was  the  Attorney  General  with  a  total  of  6,  all  being  existing  rules.  The 
five-year  review  is  currently  reviewing  existing  rules  in  the  areas  of  labor  law 
and  consumer  protection.  Thus,  the  majority  of  existing  rule  objections  are 
confined  to  the  Department  of  Labor,  Attorney  General  and  Office  of  Consumer 
Services. 

The  overview  should  provide  some  general  indications  of  the  extent  of  the 
Joint  Committee's  effort  to  improve  and  monitor  the  rulemaking  process,  and  the 
impact  of  the  Committee  on  agency  rulemaking  in  Illinois.  The  specific 
substantive  issues  which  are  indicated  in  the  actual  statements  of  objection  in 
the  next  section  of  this  report  should  balance  the  statistical  presentation  in  this 
section. 
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TABLE   SEVEN: 
COMPARISON   OF  GENERAL  RULEMAKINGS   BY   AGENCY   FOR   1978   THROUGH   1981 

Genera!   Rulemakings 
Agency  1978  1979  1980  1981 


7  7 

1  6  10 
17                                   14  18 

2  60  11 
92                                   75  105 
23                                   38  14 

10  8  12 

5 

14  17  13 

6  3  7 

1 

3 

13  4  8 

5  5 

1  2 

9  9  18 

56  47  92 

43  55  44 

11  22  39 
3  1 

16  24  46 

13  13  15 

2  2  2 


1  2 

5  2  1 

2  4  2 

21  12  24 

1 


Code  Departments 

Administrative  Services 

1 

Aging 

5 

Agriculture 

14 

Children   S   Family  Services 

2 

Conservation 

76 

Corrections 

82 

Financial   Institutions 

1 

Human   Rights 

Insurance 

15 

Labor 

5 

Law  Enforcement 

2 

Local  Government  Affairs 

1 

Mental   Health  and 

Developmental   Disabilities 

8 

Mines  and  Minerals 

4 

Nuclear  Safety 

Personnel 

10 

Public  Aid 

46 

Public  Health 

42 

Registration   &   Education 

11 

Rehabilitation  Services 

Revenue 

11 

Transportation 

13 

Veterans'   Affairs 

1 

Constitutional  Offices 

Attorney  General 

3 

Auditor  General 

7 

Comptroller 

1 

Governor 

Secretary  of  State 

15 

Treasurer 

1 

Legislative  Agencies 

Intergovernmental   Cooporation 

Commission 
Joint  Committee  on 

Administrative  Rules  3 

Legislative  Audit 

Commission 
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General    Rulemakings 
Legislative  Agencies  1978  1979  1980  1981 

Legislative   Information 

System  1  2 

Legislative   Investigating 

Commission 
Legislative  Reference 

Bureau 
Legislative  Space  Needs 

Commission 
Legislative  Travel 

Control   Board  1  1 

Select  Joint  Committee  on 

Regulatory  Agency   Reform  1 

Other  Agencies 

Abandoned  Mined   Lands 

Reclamation  Council 
Aggregate  Mining   Problems  2 

Study   Commission 
Banks  &   Trust  Companies  1 

Commission  of  2  5  3 

Capital   Development  Board  2  1  3 

Cities  &  Village  Municipal 

Problems  Commission   Illinois  1 

Civil   Service  Commission  2 

Commerce  Commission  13 

Commerce  &   Community  Affairs, 

Department  of  1 

Community  College  Board  17  11  19 

County   Problems  Study 

Commission  1 

Criminal  Justice   Information 

Council  1  2 

Dangerous  Drugs  Commission  4 

Education,    State   Board  of  3  4  9  8 

Education   Facilities 

Authority  1 

Elections,   State  Board  of  6  1  8  4 

Emergency  Services  and 

Disaster  Agency  2 

Energy   Resource   Commission  1 

Environmental    Protection 

Agency  7  12  10  13 

Fair   Employment   Practices 

Commission  2  3 
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General   Rulemakings 


Other  Agencies  1978 

Fire  Marshal  1 

Governor's  Purchased  Care 

Review   Board  1 

Guardianship   &   Advocacy 

Commission 
Health   Facilities  Authority  5 

Health   Facilities  Planning 

Board 
Health  Finance  Authority 
Higher  Education,    Board  of 
Higher  Education  Travel 

Control   Board 
Housing   Development 

Authority 
Human   Rights  Commission 
Industrial   Commission  4 

Investment,   State  Board  of 
Law  Enforcement  Commission 
Law  Enforcement  Merit  Board        2 
Legislative   Commission   to 

Visit   &   Examine  State 

Institutions 
Legislative  Travel   Control 

Board 
Local   Records  Commission 
Lottery  Control   Board 
Medical   Center  Commission 
Mississippi   River   Parkway 

Commission 
Natural   Resources, 

Institute  of 
Nutrition,   State  Council  on 
Pollution   Control   Board  18 

Racing    Board  10 

Regents,    Board  of 
Savings   &   Loan   Commission, 
Illinois  State  3 

Scholarship   Commission, 

Illinois  State 
State  Employees'    Retirement 

System  2 

State  Fair  Agency 
State  Universities  Civil 
Service  System 
Statewide  Health 

Coordinating   Council  4 


11 

14 


1981 

1 
3 

1 


2 

1 
2 

10 

1 


1 

14 
20 
2 


13 

2 
2 
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General   Rulemakings 

Miscellaneous  Agencies  1978  1979  1980  1981 

Trustees,   Board  of 

(University  of  Illinois)  1 

TOTALS  507  475  568  639 
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TABLE   EIGHT: 

COMPARISON   OF  EMERGENCY   AND    PEREMPTORY    RULEMAKING 

BY   AGENCY    FOR   1980   AND   1981 


Emergency 


Peremptory 


Agency 


1980 


1981 


1980 


Code  Departments 

Aging 

1 

I 

Agriculture 

2 

Children   S    Family  Service 

2 

Conservation 

13 

13 

Corrections 

4 

2 

Financial    Institutions 

2 

2 

Human   Rights 

1 

Insurance 

n 

2 

Labor 

i 

3 

Mental   Health   &   Developmental 

Disabilities 

1 

Mines   &  Minerals 

1 

1 

Personnel 

4 

3 

Public  Aid 

4 

3 

Public  Health 

11 

1 

Registration   &   Education 

2 

1 

Revenue 

9 

I 

Transportation 

2 

1 

Constitutional  Offices 

Comptroller 

1 

Secretary  of  State 

Legislative  Agencies 

Legislative   Information  System 
Other  Agencies 

Banks   S   Trust  Companies, 

Commission  of 
Capital   Development  Board 
Commerce  Commission 
Dangerous  Drugs  Commission 
Education,   State  Board  of 
Elections,   State  Board  of 
Employee's   Retirement  System,    State 
Environmental   Protection  Agency 
Fire  Marshal 
Governor's  Office  of  Manpower   & 

Human   Development 


13 


1981 


3! 
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Emergency 


1980 


1981 


Peremptory 
1980  1981 


Governor's  Purchased  Care 
Review   Board 
Industrial   Commission 
Law  Enforcement  Merit  Board 
Natural   Resources,    Institute  of 
Pollution  Control   Board 
Racing   Board 

Savings  &    Loan  Commissioner 
State  Employee's  Retirement  System 
Criminal  Justice   Information   Board 
Higher  Education,    Board  of 
Investment,   State  Board  of 
Medical  Center  Commission 
Gusrdianship  &   Advocacy  Commission 
Fair  Employment  Practices  Commission 
Scholarship  Commission,    Illinois  State 
Statewide  Health  Coordinating   Council 
Trustees,    Board  of 
(University  of  Illinois) 


TOTALS 


97 


51 


17 


41 
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TABLE   NINE:    RULEMAKINGS   BY   AGENCY    FOR   1981 


Emergency  Peremptory 


Code  Department 

General 

Administrative  Services 

7 

Aging 

10 

Agriculture 

18 

Children   &   Family  Services 

1 

Conservation 

105 

Corrections 

14 

Financial    Institutions 

12 

Human   Rights 

5 

Insurance 

13 

Labor 

7 

Mental   Health   &   Develop- 

mental  Disabilities 

8 

Mines  and  Minerals 

5 

Nuclear  Safety 

2 

Personnel 

18 

Public  Aid 

92 

Public  Health 

44 

Registration  and   Education 

39 

Rehabilitation  Services 

1 

Revenue 

47 

Transportation 

16 

Veterans'   Affairs 

2 

Constitutional  Offices 

Auditor  General  1 

Comptroller  3 

Secretary  of  State  22 


Legislative  Agencies 

Joint   Committee  on 

Administrative  Rules 

Select  Joint   Committee 

on   Regulatory  Agency   Reform 


Other  Agencies 


Abandoned  Mined   Lands 
Reclamation   Council 

Aggregate  Mining   Problems 
Study   Commission 

Cities  and  Village 


13 

2  1 
2 

2 
3 

1 
1 

3 

3  31 

1 

1 
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General 


Emergency 


Peremptory 


Municipal   Problems 

Commission,    Illinois  1 

Civil  Service  Commission  2 

Commerce  Commission  13 

Commerce  and  Community 

Affairs,   Department  of  1 

County   Problems  Study 

Commission  1 

Dangerous  Drugs  Commission  4 

Education,   State  Board  of 
Elections,   State  Board  of  4 

Emergency  Services  and 

Disaster  Agency  2 

Energy   Resource  Commission  1 

Environmental   Protection 

Agency  13 

Fire  Marshal  1 

Governor's  Purchased  Care 

Review   Board  3 

Health   Facilities 

Authority,    Illinois  1 

Health   Finance  Authority  5 

Higher  Education,    Board  of  5 

Higher  Education  Travel 

Control   Board  1 

Human   Rights  Commission  1 

Industrial   Commission  2 

Law  Enforcement  Commission  2 

Legislative  Commission 

to  Visit,   Examine  State 

Institutions  1 

Legislative  Travel 

Control   Board  1 

Mississippi   River  Parkway 

Commission  1 

Nutrition,    State  Council   on  1 

Pollution   Control   Board  13 

Racing   Board  18 

Regents,    Board  of  2 

Savings  and   Loan  Commission  9 

Scholarship  Commission, 

Illinois  State  9 

State  Employees' 

Retirement  System  13 

State   Universities   Civil 

Service  System  2 
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General  Emergency  Peremptory 


Statewide  Health 

Coordinating  Council  2  1 

Trustees,    Board  of 

[University  of  Illinois]  1  1 

TOTALS  639  51  41 
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TABLE  TEN:    STATEMENTS  OF  OBJECTION 
ISSUED   DURING   1981    BY  AGENCY 


Total 

General 

Emergency 

Statements 

Rulemakings 

Rulemakings 

Agency 

of 

Objection 

Objected  to 

Objected  to 

Code  Departments 

Aging 

Children   &   Family 

1 

1 

Services 

4 

4 

Conservation 

3 

2 

1 

Corrections 

1 

1 

Human   Rights 

1 

Insurance 

1 

1 

Labor 

5 

Mental   Health   & 

Developmental 
Disabilities 

1 

1 

Mines  and  Minerals 

1 

1 

Public  Aid 

3 

3 

Public  Health 

1 

1 

Registration   S   Education 

2 

2 

Rehabilitation  Services 

1 

1 

Revenue 

3 

3 

Constitutional  Offices 

Attorney  General 
Secretary  of  State 

6 
1 

1 

Other  Agencies 

Peremptory         Existing 
Rulemakings  Rules 

Objected  to    Objected  to 


Abandoned  Mined   Lands 

Reclamation   Council 
Environmental   Protection 

Agency 
Illinois  Health   Finance 

Authority 
Illinois   Industrial 

Commission 
Law  Enforcement  Merit 

Board 
Offices  of  Consumer 

Services 
State   Board  of  Education 
State   Board  of  Higher 
Education 
Statewide   Health 

Coordinating   Council 

TOTAL 


62 


30 


TABLE   ELEVEN:    NATURE  OF   RESPONSES   TO   OBJECTIONS   BY   AGENCY 


Pending 


Modify 

Withdraw 

or 

or 

Code  Departments 

Refuse 

Amend 

Repeal 

Aging 

Children   and   Family 

Services 

4 

Conservation 

2 

1 

Corrections 

1 

Human   Rights 

1 

Insurance 

1 

Labor 

1 

4 

Mental   Health  and 

Developments! 

Dissabilities 

Mines  and  Minerals 

1 

Public  Aid 

1 

1 

1 

Public  Health 

1 

Registration  and 

Education 

2 

Rehabilitation 

Services 

1 

Revenue 

3 

Constitutional  Offices 

Attorney  General 

6 

Secretary  of  State 

1 

Other  Agencies 

Abandoned  Mined   Lands 

Reclamation  Council 
Environmental 

Protection  Agency 
Illinois  Health 

Finance  Authority 
Illinois   Industrial 

Commission 
Law  Enforcement  Merit 

Board 
Office  of  Consumer 

Services 
State  Board  of 

Education 
State  Board  of 

Higher  Education 
Statewide  Health 

Cooridinating   Council 


TOTAL  21  27 


TABLE  TWELVE:    COMPARISON   OF  AGENCY    RESPONSES 
TO   OBJECTIONS    (1978   TO   1981) 


1978 

1979 

1980 

1981 

NUMBER  OF  OBJECTIONS 
ISSUED 

72 

65 

55 

62 

AGENCY   RESPONSES: 

Withdrawn  or   Repealed 

14 
(19.4%) 

2 
(3.0%) 

5 
(9.1%) 

8 
(12.9%) 

Modified  or  Amended 

34 
(47.2%) 

30 
(46.2%) 

24 
(43.6%) 

27 
(43.5%) 

Refusal 

24 
(33.3%) 

33 
(50.8%) 

26 
(47.3%) 

21 
(33.9%) 

Pending 

0 

0 

0 

6 
(9.7%) 
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SECTION    THREE 
SPECIFIC   OBJECTIONS   AND    RECOMMENDATIONS    ISSUED 


This    section    contains    a    comprehensive  listing  of   each    of   the    specific    statements    of 

objection    and    statements    of    recommendation  issued  by    the    Joint    Committee    during    1981. 

Over    sixty    statements    of    objection    in    this  listing  along    with    over    sixty    statements    of 
recommendation. 

This  listing  is  arranged  by  agency  in  the  same  order  as  Table  xx  (page  xx). 
Arranging  the  objections  and  recommendations  in  this  order  facilitates  the  location  of 
specific  issues  of  interest  to  anyone  using  this   report. 

STATEMENTS  OF  OBJECTION 

Code  Departments 


Department  on  Aging 

Regulation  2.6(e),    "Code  of  Conduct' 


Initial   Publication   in    Illinois   Register:    June  26,    1981 
Date  Second   Notice   Received:    August  20,    1981 
Joint  Committee  Objection:    September  23,    1981 
Specific  Objections: 

Proposed  Rule  2.6(e),  Code  of  Conduct,  establishes  standards  for 
procurement  in  order  to  assure  that  small  and  minority  business  and 
women's  business  enterprises  are  utilized  when  possible.  In  addition,  this 
proposed  rulemaking  describes  what  constitutes  a  conflict  of  interest  for 
officers  and  employees  of  the  Department. 

The  Joint  Committee  objects  to  this  proposed  rulemaking  because  the 
Department  has  exceeded  its  statutory  authority  and  is  being  unreasonable 
and  arbitrary  in  its  treatment  of  possible  conflicts  of  interest.  The  Illinois 
Purchasing  Act,  Ch.  127,  Section  132.11.(2)  states,  in  part,  "this  section 
does  not  apply  to... a  contract  for  personal  services  of  a  wholly  ministerial 
character  including  but  not  limited  to  services  as  a  laborer,  clerk,  typist, 
stenographer,  page,  bookkeeper,  receptionist  or  telephone  switchboard 
operator..."  Rule  2.6(e)  state  that  any  employment  could  be  a  conflict  of 
interest  and  would  be  prohibited.  The  Department  has  exceeded  its 
statutory  authority  by  including  that  group  of  individuals  who  would  be 
excluded   by   Section   132.11.1(2)    of  the   Purchasing   Act. 


Date  Agency   Response   Received:  Pending 

Department  of  Children  and    Family   Services 

Regulation   379,    "Dual   Jurisdiction" 

Initial   Publication   in   Illinois   Register:    August  15,    1980 
Date  Second   Notice   Received:    December  9,    1980 
Joint   Committee  Objection:    January   22,    1981 
Specific  Objections: 

The  proposed  rules  establish  when,  and  to  what  extent,  the  Department 
will  cooperate  with  local  government  units  enacting  ordinances  pertaining  to 
licensing  and   regulation  of  child  care  facilities. 

It  states  that  when  there  is  dual  jurisdiction  the  Department's  regulatory 
and   licensing   powers  take  precedence  over  any   local   powers. 

The  Joint  Committee  objects  to  this  proposed  rule  because  the  Department 
of  Children  and  Family  Services  lacks  authority  to  propose  a  rule  that 
limits  the  power  of  home  rule  units.  The  Joint  Committee  objects  to  this 
rule  based  on  authority  granted  to  it  in  Section  7.06(a)  of  the  Illinois 
Administrative   Procedure  Act. 

Date  Agency   Response   Received:    March   23,    1981 
Nature  of  Agency   Response:    Modify 

Publication  as  Adopted  in   Illinois   Register: June  5,    1981 
Effective   Date:    June  5,    1981 

Regulation  437,    Employee  Conflict  of  Interest" 

Initial    Publication   in    Illinois   Register:    November  21,    1980 
Date  Second   Notice   Received:    April   10,    1981 
Joint   Committee  Objection:    May   13,    1981 
Specific  Objections: 


The  proposed  rule  437  describes  what  constitutes  conflict  of  interest  for 
employees  of  the  Department  and  prohibits  certain  economic  and/or 
collateral   employee  interests  which   may   influence  Departmental  activities. 

The  Joint  Committee  objects  to  Section  437.4,  first  subsection,  and  Section 
437.5,  first  and  fourth  subsections,  of  this  proposed  rulemaking  because 
they  are   in  excess  of  the   statutory   authority  granted   to  the   Department. 
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Date  Agency   Response   Received:    August   13,    1981 
Nature  of  Agency   Response:    Modify 

Publication  as  Adopted   in    Illinois   Register:    November  30,    1981 
Effective   Date:    November  30,    1981 
Regulation   382,    "Agencies   Exempt  from   Licensing" 

Initial    Publication   in    Illinois   Register:    October  31,    1980 
Date  Second   Notice   Received:    July   6,    1981 
Joint   Committee  Objection:    August   19,    1981 
Specific  Objections: 

Proposed  Rule  382  defines  those  agencies  which  are  exempt  from  licensing 
and  describes  the  process  used  by  DCFS  to  license  family  homes 
supervised  by  same.  The  rule  explains  that  the  Department  shall  enter 
into  joint  agreements  with  agencies,  which  are  exempt  from  licensing, 
provided  they  meet  the  standards  for  licensure  as  a  child  welfare  agency 
in  Illinois.  In  addition,  the  rule  defines  Departmental  and  agency 
responsibilities   with   regard   to  the  joint  agreements. 

The  Joint  Committee  objects  to  Section  382. 3.  c  of  this  proposed  rulemaking 
because  it  is  in  excess  of  the  statutory  authority  granted  to  the  agency  by 
the  Child   Care  Act,    Ch.    23,    Sec.    2226. e. 

Date  Agency    Response   Received:    September   14,    1981 
Nature  of  Agency   Response:   Modify 

Publication   as  Adopted   in    Illinois   Register:    December  28,    1981 
Effective  Date:    December  28,    1981 

Regulation  357,    "Purchase  of  Service" 

Initial    Publication   in    Illinois   Register:    November   21,    1980 
Date  Second    Notice   Received:    May   19,    1981 
Joint  Committee  Objection:    June   16,    1981 
Specific  Objections: 

Proposed  Rule  357  describes  the  requirements  to  be  met  by  purchase  of 
service  providers  who  are  under  contract  to  the  Department  to  provide 
service(s)  for  its  clients.  Included  are  the  request  for  proposal  and 
contract  award  and  termination  procedures  as  well  as  the  programmatic  and 
fiscal    recordkeeping   and   reporting    requirements. 

The     Joint     Committee     objects     to     Section     357. 7. e     of    this     proposed  rule 

because    it    does    not    provide    the    standards    by    which    the    Department  shall 

exercise  its  discretionary  power  and  is  therefore  not  in  compliance  with 
Section   4.02   of  the   IAPA   which   states: 
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Each  rule  which  implements  a  discretionary  power  to  be  exercised  by 
an  agency  shall  include  the  standards  by  which  the  agency  shall 
exercise  the  power.  Such  standards  shall  be  stated  as  precisely  and 
clearly  as  practicable  under  the  conditions,  to  inform  fully  those 
persons  affected. 

Date  Agency   Response  Received:    September  14,   1981 
Nature  of  Agency   Response:    Modify 

Publication  as  Adopted  in   Illinois   Register:    December  28,   1981 
Effective  Date:    December  28,    1981 

Department  of  Conservation 

Article    163,    "Access    to    the    State    Historic    Preservation    Officer's    Archaeological    Site 
inventory   File 

Initial   Publication   in   Illinois   Register:    March   13,    1981 
Date  Second   Notice  Received:    May  11,    1981 
Joint  Committee  Objection:    June  16,    1981 
Specific  Objections: 

This  proposed  rulemaking  is  intended  to  limit  access  to  the  location 
information  in  the  State  Historic  Preservation  Officer's  archaeological 
inventory  file  to  those  individuals  with  a  legitimate  need  to  know  by 
establishing  criteria  to  be  employed  in  assessing   requests  for  access. 

The  Joint  Committee  objects  to  this  proposed  rulemaking  because  the 
Department  does  not  have  statutory  authority  to  restrict  access  to 
archaeological   data. 

Date  Agency   Response   Received:    July  3,    1981 

Nature  of  Agency   Response:    Modify 

Publication  as  Adopted   in   Illinois   Register:    August  28,    1981 

Effective  Date:    August  14,    1981 

The  Joint  Committee  is   recommending   specific   legislation   to  remedy   this  situation 
(see   Recommended   Bill   Five,    pages  196-198). 

Article  164,    "Minimum   Professional  Qualifications  for  Archaeologists" 

Initial   Publication  in   Illinois   Register:    March   13,    1981 
Date  Second   Notice   Received:    May   11,    1981 
Joint  Committee  Objection:    June  16,    1981 
Specific  Objections: 
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This  proposed  rulemaking  establishes  minimum  standards  of  education  and 
experience  for  archaeologists  practicing  as  consultants  on  federal 
undertakings  that  require  State  Historic  Preservation  Officer  review  and 
comments.  This  rulemaking  is  being  promulgated  pursuant  to  the  federal 
standards   for  a   professional   archaeologist  as   set  forth   in   36   CFR    Part  66. 

The  Joint  Committee  objects  to  this  rulemaking  because  the  Illinois  Historic 
Preservation  Act  does  not  authorize  the  Department  to  adopt  regulations 
which  establish  minimum  professional  qualifications  for  archaeologists. 
Also,  the  Department  is  attempting  to  adopt  federal  professional 
qualifications  for  archaeologists  which  were  never  adopted. 

Date  Agency    Response   Received:    July   3,    1981 

Nature  of  Agency   Response:    Withdrawn 

Publication  as  Adopted   in    Illinois   Register: 

Effective  Date: 

The  Joint  Committee  is   recommending   specific   legislation   to  remedy  this  situation 
(see   Recommended   Bill   Six,    pages   199-200). 

Article     73,     "Amendment     to     Falconry     and     the     Captive     Propagation     of     Raptors" 
[Emergency] 

Publication   in   Illinois   Register:    September  11,    1981 
Effective  Date:    September  1,    1981 
Joint  Committee  Objection:    October  21,    1981 
Specific  Objections: 

This  emergency  rulemaking  establishes  general  regulations  and  extends  the 
hunting   seasons  for  the  harvesting  of  game  species  by  hawks  and  falcons. 

The  Joint  Committee  objects  to  this  emergency  rulemaking  because  it  is  the 
second  time  it  has  been  published  as  emergency  rulemaking  within  a  24 
month  period  in  violation  of  Section  5.02  of  the  Illinois  Administrative 
Procedure  Act. 

Date  Agency   Response   Received:    December  11,    1981 
Nature  of  Agency   Response:    Modify 

Department  of  Corrections 

Adult  Division  Administrative   Regulation  #817-A-Day   Release 

Initial    Publication   in    Illinois   Register:    February   6,    1981 
Date   Second   Notice   Received:    March   20,    1981 
Joint  Committee  Objections:    April    13,    1981 
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Specific  Objections: 

This  proposed  rulemaking  amends  the  Department's  "Day  Release"  rule  to 
allow  inmates  to  participate  in  public  work  projects,  attend  an  education 
institution  and  become  involved  in  other  treatment  alternatives. 

The  Joint  Committee  objects  to  Sections  1 1 .  H.4, 1 1  .E. (2) , 1 1 .  H . (6)  ,  and 
III.C.(I)  of  Proposed  Adult  Division  A.R.  817-A  because  they  lack 
adequate  standards  to  govern  the  Department's  exercise  of  power  with 
regard,  respectively,  to  the  use  of  day  release,  the  approval  of 
individuals  who  will  escort  a  resident,  the  imposition  of  sanctions  for 
violating  a  rule  established  by  the  Department,  and  the  approval  of  certain 
residents  for  EMT  programs.  Section  4.02  of  the  Illinois  Administrative 
Procedure  Act,  III.  Rev.  Stat.  1979,  ch.  127,  par.  1004.02,  requires  that 
any  rule  which  implements  a  discretionary  power  of  an  agency  "shall 
include  the  standards  by  which  the  agency  shall  exercise  the  power." 

Date  Agency   Response   Received:    May  1,    1981 

Nature  of  Agency   Response:    Modify 

Publication  as  Adopted   in   Illinois  Register:    May   15,    1981 

Effective   Date:    May   15,    1981 

Department  of  Human   Rights 

Article   111,   Section  3.5(b),    "Procedural  and   Public  Contact"    [Existing] 

Basis  of  Review:    Five-Year/Labor  Laws  and  Consumer   Protection 
Joint  Committee  Objection:    August  20,    1981 
Specific  Objections: 

Section  3.5(b)  permits  a  complainant  to  perfect  a  written  charge  filed  with 
the  Department  where  it  lacks  information  needed  to  allow  the  Department 
to  determine  whether  the  facts  alleged  in  the  charge  state  a  cause  of 
action  under  the  Human  Rights  Act.  The  relevent  portion  of  the  rule 
provides  as  follows: 

If  the  individual  fails  or  refuses  to  perfect  the  charges 
as  specified,  the  charge  may  be  dismissed  pursuant  to 
Section  4.5  of  these  Rules  and   Regulations. 

Section  4.5  (formerly  Section  4.6  of  the  Rules  and  Regulations  of  the  Fair 
Employment  Practices  Commission)  provides  a  procedure  for  notifying  a 
complaint  that  his  charge  needs  to  be  perfected  and  that  failure  to  do  so 
may   result  in  dismissal  of  the  charge. 

The  Department  indicated  that  dismassal  of  a  charge  would  be 
inappropriate  or  unreasonable  in  situations  where  the  required  information 
is  not  readily  available  to  the  complainant  or  where  the  complainant  is 
unable  to  articulate  the   information   adequately. 

i 
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Since  the  Department  is  reserving  the  discretion  not  to  dismiss  an 
unperfected  complaint,  the  rule  should  include  the  standards  or  criteria  by 
which  the  discretionary  power  will  be  exercised,  as  required  by  Section 
4.02   of  the   Illinois  Administrative   Procedure  Act. 

The  Joint  Committee  objects  to  Section  3.5(b)  because  the  Rule  fails  to 
include  standards  or  ..criteria  to  be  used  by  the  department  in  determining 
whether  to  dismiss  a   charge. 

Date  Agency   Response   Received:    November   17,    1981 

Nature  of  Agency    Response:    Modify 

Department  of  Insurance 

Regulation   29.01    Worker's   Compensation   Self-Insurance 

Initial    Publication   in    Illinois   Register:    December  26,    1980 

Date  Second   Notice   Received:    April   7,    1981 

Joint  Committee  Objection:    May   13,    1981 

Specific  Objections: 

This  proposed  rulemaking  is  intended  to  provide  standards  and  guidelines 
for  the  establishment  and  operation  of  Group  Self-Insurance  Pools.  The 
rule  also  provides  for  the  licensing  and  regulation  of  pool  administrators 
and  service  companies  to  manage  and  assist  in  the  pool's  operations. 

The  Joint  Committee  objects  to  this  proposed  rule  because  the  Department 
has  exceeded  the  scope  of  its  statutory  authority  provided  in  III.  Rev. 
Stat.  1979,  ch.  48,  par.  138.4a  by  improperly  designating  categories  of 
qualified  employers  as  the  definition  of  "similar  risk  characteristics." 

Date  Agency   Response   Received:    May   15,    1981 

Nature  of  Agency   Response:    Modify 

Publication  as  Adopted   in   Illinois   Register:    June  12,    1981 

Effective   Date:    May   27,    1981 

Department  of  Labor 

Regulation   14,    Part  B(4),    "Illinois  Unemployment   Insurance  Act"    [Existing] 
Basis  of  Review:    Five-Year/Labor  Laws  and   Consumer  Protection 
Joint   Committee  Objection:    August   20,    1981 
Specific  Objections: 

Regulation  14  implements  that  part  of  Section  702  of  the  Act  which 
authorizes  the  Director  to  prescribe  the  time  limits  and  the  manner  of 
filing    for    allegations    of    ineligibility,     used    in    making    a    determinations    or 
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reconsiderations  thereof.  Although  Section  702  requires  the  claims 
adjudicator  to  consider  information  contained  in  an  employing  unit's 
allegation  "whether  or  not  the  allegation  is  sufficient,"  it  makes  no 
provision   for  consideration  of  information  filed   late. 

Regulation  14  B(4),  however,  states  that  the  claims  adjudicator  "may"  use 
such  information  filed  late.  Since  the  Department  is  not  specifically 
instructed  by  the  Act  to  consider,  or  not  consider,  late  information,  the 
decision  to  do  so,  or  not  do  so,  is  discretionary.  Regulation  14  B(4), 
however,  contains  no  standards  and  criteria  governing  the  exercise  of  this 
discretion.  Section  4.02  of  the  Illinois  Adminsitrative  Procedure  Act 
requires  agencies  to  include  in  rules  v/hich  implement  discretionary  powers, 
the  standards  and  criteria  by   which  such  discretionary  power  is  exercised. 

The  Joint  Committee  objects  to  Regulation  14,  Part  B(4)  because  it  fails  to 
provide  standards  and  criteria  to  guide  claims  adjudicators  when 
determining  whether  to  consider  information  on  eligibility   filed   late. 

Date  Agency   Response   Received:    November  27,    1981 
Nature  of  Agency   Response:    Modify 

Regulation    14,     Parts    B(4),B(5),    and    B(6),    "Illinois    Unemployment    Insurance    Act" 
[  Existing] 

Basis  of  Review:    Five-Year/ Labor   Laws  and  Consumer  Protection 
Joint  Committee  Objection:    August  20,    1981 
Specific  Objections: 

Section  702  of  the  Illinois  Unemployment  Insurance  Act  requires  a  claims 
adjudicator,  for  each  week  of  claimed  benefits  or  waiting  period  credit,  to 
make  "a  'determination'  which  shall  state  whether  or  not  the  claimant  is 
eligible  for  such  benefits  or  waiting  period  credit  and  the  sum  to  be  paid." 
In  making  such  determinations,  the  claims  adjudicator  considers  many 
eligibility  requirements  pertaining  to  claimants,  such  as  their  being  able 
and  available  for  work  or  actively  seeking  work.  An  employing  unit  may 
file  an  allegation  of  claimant  ineligibility,  for  the  claims  adjudicator's 
consideration,  if  it  believes  a  claimant  is  not  fulfilling  one  or  more  of  these 
requirements, 
Once  the  determination   is  made.    Section  702    requires  that 

The  claims  adjudicator  shall  promptly  notify  the  claimant 
and  such  employing  unit  as  shall,  within  the  time  and 
in  the  manner  prescribed  by  the  Director,  have  filed  a 
sufficient  allegation  that  the  claimant  is  ineligible  to 
receive  benefits  or  waiting  period  credit  for  said  week, 
of  his  "determination"   and  the  reasons  therefor. 

It  appears  from  this  language  of  the  Act  that  any  employing  unit  which 
properly  files  a  sufficient  allegation  of  ineligibility,  even  if  such  allegation 
concerns  and  issue  different  than  the  one  upon  which  the  determination  is 
based,     is    entitled    to    notice    of    that    determination.       Section    702     requires 
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only  that  such  allegations  be  sufficient,  and  be  filed  within  the  time  and  in 
the   manner   prescribed. 

The  right  to  this  notice  of  determination  is  important  because  a  party 
entitled  to  such  notice  is  also  entitled  to  such  notice  is  also  entitled  to 
appeal  the  determination;  Section  800  of  the  Act  states  that  determinations 
are  final  unless  appealed  by  "a  claimant  or  any  other  party  entitled  to 
notice..."  Since  any  employing  unit  properly  filing  a  sufficient  allegation 
of  ineligibility  appears  to  be  entitled  to  notice,  any  such  employing  unit 
would  also  be  entitled  to  appeal  any  determination,  regardless  of  the  issue 
upon   which   it   is  based. 

Parts  B(4),  B(5),  and  B(6)  of  Regulation  14  all  refer  to  the  right  of  an 
employing  unit  to  receive  notice  of  a  determination  "which  relates  to  the 
ineligibility  alleged  to  exist."  What  this  means  is  that  an  employing  unit 
does  not  receive  notice  of  any  determination,  just  those  relating  to  its  own 
specific  allegation.  The  effect  of  Regulation  14,  and  the  stated  policy  of 
the  Department,  is  that  notice  of  a  determination  is  provided  to  an 
employing  unit  only  to  the  extent  that  it  relates  to  that  employing  unit's 
specific  allegation.  Consequently,  an  employing  unit  is  allowed  to  appeal 
only  with   respect  to  the  issue  raised  by  its  own  allegation. 

It  appears  that  the  Department's  interpretation  of  statute,  as  set  forth  in 
Rgeulation  14,  unduly  restricts  an  employing  unit's  right  to  notice.  The 
Joint  Committee  object  to  Regulation  14,  parts  B(4),  B(5),  and  B(6), 
because  these  provisions  restrict  appeal  rights  of  employing  units  only  to 
notice  of  determination. 

Date  Agency   Response  Received:    November  27,    1981 
Nature  of  Agency   Response:    Refusal 

Regulation   17(f),    "Illinois  Unemployment   Insurance  Act."    [Existing] 

Basis  of  Review:    Five-Year/Labor  Laws  and   Consumer  Protection 
Joint  Committee  Objection:    August  20,    1981 
Specific  Objections: 

Regulation  17(F)  provides  for  the  antedation  (in  effect,  the  retroactive 
consideration)  of  benefit  claims  filed  up  to  one  year  late.  Such  late  filed 
claims  must  be  filed  at  the  earliest  time  after  which  the  reason  for  late 
filing  no  longer  exists.  Regulation  17(F)  lists  four  reasons  why  a  late 
filed  claim  would  be  accepted  for  this  extended  antedation: 

(1)  The  individual's  uanawareness  of  his   rights  under  the  Act,   or 

(2)  Failure  of  either  the  employing  unit  or  of  the  Division  of 
Unemployment  Insurance  to  discharge  its  responsibilities  or  obligations 
under  the  Act  or  the   regulations,   or 

(3)  Any  act  of  any  employing  unit  in  coercing,  warning,  or  instructing 
the   individual   not  to  pursue   his  benefit   rights,   or 

(4)  Circumstances   beyond   the   individual's   control. 


,y. 


Section  4.02  of  the  Illinois  Administrative  Procedure  Act  requires  any 
agency  rule  which  implements  a  discretionary  power  to  include  standards 
governing  the  exercise  of  that  power.  Regulation  17(F)  has  listed  four 
reasons,  or  standards,  governing  the  discretionary  acceptance  of  late 
claims  for  extended  antedation.  Unfortunately,  Regulation  17(F)  states 
that  claims  "may  be  antedated",  or  the  individual  "may  be  deemed  to  have 
reported"  based  on  the  reasons  listed  above.  Use  of  the  word  "may," 
instead  of  "shall,"  indicates  that  there  are  more  factors  bearing  on  the 
decision  to  accept  a  late  claim  for  extended  antedation  than  those  listed  in 
the  regulation,  even  though  the  four  reasons  listed  are  fairly  broad.  Use 
of  the  word  "may"  could  allow  the  Department  to  refuse  to  accept  a  late 
filed  claim  for  extended  antedation  even  if  all  of  the  broad  requirements  of 
Regulation  17(F)   were  properly  fulfilled. 

The  Joint  Committee  objects  to  Regulation  17(F)  because  it  lacks  adequate 
standards  and  criteria  governing  the  acceptance  for  extended  antedation  of 
late  filed  claims. 

Date  Agency   Response   Recieved:    November  27,    1981 
Nature  of  Agency   response:    Modify 

Regulation  24(F)(2),    "Illinois  Unemployment   Insurance  Act"    [Existing] 

Basis  of  Review:    Five-Year/Labor   Laws  and   Consumer  Protection 
Joint  Committee  Objection: 
Specific  Objections: 

Regulation  24(F)(2)  states  that  "(n)o  member  of  the  Board  of  Review  shall 
participate  in  the  hearing  of  any  appeal  in  which  he  has  an  interest." 
This  regulation  also  provides  that  a  challenge  may  be  made  to  the  interest 
of  any  member  of  the  Board.  Such  challenge  may  be  heard  and  decided 
by  the  Chairman  of  the  Board  of  Review,  or  in  the  discretion  of  the 
Chairman,  by  the  Director.  Any  action  taken  shall  be  made  part  of  the 
record  of  the  proceedings,  and  notice  of  such  action  shall  be  given  to  the 
challenging   party  and  all   other  parties  in   interest. 

Clearly,  action  taken  on  such  a  challenge  is  in  the  discretion  of  either  the 
Chairman  or  the  Director,  as  the  case  may  be,  and  is  of  considerable 
interest  to  the  parties  involved.  Unfortunately,  Regulation  24(F)(2)  does 
not  provide  the  standards  and  criteria  by  which  a  member  of  the  Board  is 
determined  to  actually  have  or  not  have  an   interest  in  an  appeal. 

Section  4.02  of  the  Illinois  Administrative  Procedure  Act  requires  that  any 
rule  implementing  a  discretionary  power  must  also  set  forth  the  standards 
by  which  the  power  is  exercised.  The  Joint  Committee  objects  to 
Regulation  24(F)(2)  because  it  lacks  adequate  standards  and  criteria  for 
making  a  decision  regarding  a  challenge  to  the  interest  of  a  member  of  the 
Board  of  Review. 

Date  Agency    Response   Received:    November   27,    1981 
Nature  of  Agency   Response:    Modify 
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Regulation   28,    Section   500,    "Illinois   Unemployment   Insurance  Act."    [Existing] 

Basis  of  Review:    Five-Year/  Labor   Laws  and   Consumer   Protection 
Joint  Committee  Objection:    August  20,    1981 
Specific  Objections: 

Regulation  28  sets  forth  the  procedures  and  standards  by  which 
unemployment  individuals  are  allowed  to  file  claims,  register  for  work,  and 
report  to  the   Department  by   mail,    rather  than   in   person   as   is   usual. 

Section  500  of  the  Illinois  Unemployment  Insurance  Act  requires  that 
unemployed  individuals  register  for  work  and  continue  to  report  "at  an 
employment  office"  in  order  to  be  eligible  for  benefits.  Section  500  also 
allows  the  Director,  by  regulation,  to  waive  or  alter  these  requirements 
under  certain  circumstances.  Regulation  28  does  this  by  setting  forth  the 
way  individuals  may  be  allowed  under  certain  circumstances  to  file, 
register,   or   report   by   mail    rather  than   in   person. 

Regulation  28,  as  it  is  written,  appears  to  be  consistent  with  the 
provisions  of  the  Act.  However,  the  Department  has  stated  that  since  the 
inception  of  the  computerized  Benefit  Information  System  in  1976,  there  are 
only  two  mandatory  instances  when  every  claimant  has  to  be  present  in  the 
local  office.  A  claimant  must  file  his  or  her  initial  claim,  and  return  the 
following  week  for  the  interview,  in  person.  All  continued  claims  are 
currently  handled  through  the  mails.  The  computor  sends  out  certification 
forms  every  two  weeks  to  the  claimant,  who  then  continues  his  or  her 
claim  by  sending   these  forms  back  to  the  office  by  mail. 

The  Department  has  stated  that  it  has  converted  to  this  system  to  insure 
prompt  payment  of  benefits,  as  required  by  Section  706  of  the  Act.  With 
the  large  numbers  of  unemployed  persons  over  the  past  few  years, 
reporting  in  person  would  have  bogged  down  the  entire  process.  The 
Department  has  stated  that  it  would  like  to  return  to  requiring  "in  person" 
reporting  when  the  unemployment  picture  stabilizes.  It  would  seem, 
however,  that  the  present  system  of  reporting,  filling  and  registering  by 
mail  is  a  permanent  development. 

Reporting  by  mail  appears  to  speed  and  streamline  the  process  of  awarding 
benefits;  reporting  in  person,  though  slower  and  less  convenient,  might 
tend  to  reduce  the  likelihood  of  improper  payment  of  benefits.  The  best 
policy  to  pursue,  and  the  policy  which  comes  closest  to  the  intent  of  the 
Act,    is  unclear. 

What  is  clear,  though,  is  how  the  current  policy  relates  to  the  current 
rule.  The  Department  itself  states  that  this  new  system  of  filing  by  mail 
renders  "determination  of  the  basis  for  allowing  certification  through  the 
mails  meaningless."  Obviously,  Regulation  28,  even  though  it  is  consistent 
with  the  Act  as  written,  does  not  adequately  reflect  the  actual  policy  of 
the  Department. 

The  Joint  Committee  objects  to  Regulation  28  because  it  does  not 
adequately    reflect  the  actual   policy   of  the   Department. 
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Date  Agency   Response   Received:    November  27,    1981 
Nature  of  Agency   Response:    Modify 

Department  of  Mental   Health  and  Developmental   Disabilities 

Rule  6.12,  "Financial  Supplementation  of  the  Cost  of  Care  for  Qualifying  Mentally  III 
Children  and  Deveiopmentally  Disabled  Persons  Aged  3-21  in  Licensed  Private 
Facilities."    [Emergency] 

Publication   in   Illinois   Register:    September  18,    1981 
Effective  Date:    September  2,    1981 
Joint  Committee  Objection:    October  21,    1981 
Specific  Objections: 

This  rulemaking  provides  that  the  educational  component  provided  in 
conjunction  with  private  residential  placements  of  mentally  ill  and 
deveiopmentally  disabled  minors  assisted  by  the  Department  of  Mental 
Health  and  Developmental  Disabilities  are  provided  at  no  cost  to  the 
parent.  In  addition,  the  rulemaking  delineates  the  responsible  relative 
liability  system. 

Section  5.02  of  the  Illinois  Administrative  Procedure  Act  states  in  pertinent 
part: 

"Emergency"  means  the  existence  of  any  situation  which 
any  agency  finds  reasonably  constitutes  a  threat  to  the 
public  interest,    safety  or  welfare. 

Since  the  Department  was  mandated  January  1,  1979,  to  promulgate 
rulemaking  to  implement  Sections  5-105  through  5-115,  it  appears  as 
though  the  emergency  rule  standards  established  under  Section  5.02  of  the 
Illinois  Administrative  Procedure  Act  have  not  been  met.  There  does  not 
appear  to  be  a  situation  which  "reasonably  constitutes  a  threat  to  the 
public  interest,  safety  or  welfare."  Further,  any  emergency  which  may 
exist  is  solely  the  result  of  the  Department's  failure  to  promulgate  this 
rulemaking   in  a   reasonably  expeditious  manner. 

The  Joint  Committee  objects  to  this  emergency  rulemaking  because  the 
standards  established  in  Section  5.02  of  the  Illinois  Administrative 
Procedure  Act  have  not  been   met. 

Date  Agency   Response   Received:    Pending 
Nature  of  Agency   Response:    Pending 

Department  of  Mines  and   Minerals 

"Surface  Coal  Mining  Land  Conservation  and  Reclamation  Act,"  and  "Surface  Mined 
Land   Conservation   and    Reclamation   Act." 
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Initial    Publication   in    Illinois   Register:    July   17,    1981 
Date  Second   Notice   Received:    October  7,    1981 
Joint  Committee  Objection:    November   17,    1981 
Specific  Objections: 

1.  Proposed  Rule  1701.5  defines  "siltation  structure"  as  "a  device,  or 
devices,  used  to  remove,  collect  or  otherwise  control  runoff  so  that 
outflow  will  meet  applicable  effluent  standards." 

Sections  1816.42  and  1816.46  apply  and  describe  the  implementation  and  the 
required  operation  of  these  structures  in  the  state  of  Illinois. 

The     Joint     Committee     objected     to     the     proposed     definition     of  "siltation 

structure"     in    the    Illinois    program    rules    because    it    violates    39  CFR    730 

which    requires    that    the    state    regulations    be    "no    less    effective  than    the 

federal  regulations."  Thus,  the  Illinois  rules  concerning  "siltation 
structures"   could  be  determined  to  be  as  effective  provided: 

The  State  program  demonstrated  that  the  particular 
siltation  structures  would  be  the  best  technology 
currently  available  and  that  the  effluent  standards 
would  be  met.  In  addition,  the  State  program  must 
include  details  governing  each  type  of  siltation 
structure  to  be  used.    (46   F.R.    53380} 

The  Department  has  complied  with  one  requirement  in  that  it  has  mandated 
that  the  outflow  must  meet  applicable  effluent  standards.  it  appears, 
however,  that  for  the  rules  to  be  as  effective  as  the  federal  rules,  the 
Department  must  demonstrate  that  the  siltation  structures  will  be  the  "best 
technology  currently  available"  and  also  must  include  details  governing 
each  type  of  siltation  structure  to  be  used. 

2.  Proposed  Sections  1816.65(f)  and  1817.65(f)  of  this  rulemaking 
establish   limits  that  flyrock  from  blasting  will   be  allowed  to  travel. 

The  Joint  Committee  objected  to  proposed  Sections  1816.65(f)  and 
1817.65(f)  because  they  fail  to  comply  with  30  CFR  730.5  by  being  "less 
effective  than"  the  Federal  regulations  in  protecting  dwellings  and  other 
occupied  structures  located  outside  the  permit  boundaries  from  flyrock 
resulting   from  blasting  operations. 

3.  Proposed  Sections  1816.133  and  1817.133  of  this  rulemaking  establish 
criteria  for  determining  acceptable  postmining   land  uses. 

The  Joint  Committee  objected  to  proposed  Sections  1816.133  and  1817.133 
because  they  fail  to  comply  with  30  CFR  730.5  by  being  "less  effective 
than"  the  Federal  regulations  in  determining  whether  alternative  postmining 
land  uses  are  higher  or  better  than  premining  land  uses  as  required  by 
Section  515(b)(2)  of  the  Surface  Mining  Control  and  Reclamation  Act  of 
1977. 

Date  Agency   Response   Received:    December   17,    1981 
Nature  of  Agency   Response:    Refusal 

96 


Department  of  Public  Aid 

Regulation   4.09,    "Pharmacy   Services" 

Initial   Publication   in   Illinois   Register:    March   13,    1981 
Date  Second   Notice   Received:    May  8,    1981 
Joint   Committee  Objection:    May   13,    1981 
Specific  Objections: 

The  proposed  amendment  deletes  coverage  of  over  the  counter  items  and 
legend  items  which  are  likely  to  be  prescribed  in  the  absence  of  over  the 
counter  product  coverage  (except  for  certain  specified  items)  under  the 
Department's  Medical  Assistance  Program. 

The  Joint  Committee  objects  to  this  proposed  rulemaking  because  the 
inclusion  of  these  additional  over  the  counter  items  as  covered  pharmacy 
items  under  the  Medical  Assistance  Program  which  are  listed  in  the  second 
notice  and  revised  second  notice  letter  are  substantive  changes  which 
significantly  change  the  scope  and  impact  of  this  rulemaking  and  are  in 
violation  of  Section   5.01    of  the   IAPA. 

The  Joint  Committee  objects  to  this  proposed  rulemaking  because  the 
Department  promulgated  these  specific  changes  during  the  second  notice 
period  without  effectively  consulting  with  the  Legislative  Advisory 
Committee,  as  required  by  Section  5-5  of  the  Public  Aid  Code,  III.  Rev. 
Stat.    1979,    ch.    23,    par.    5-5. 


Date  Agency   Response   Received:    June  9,    1981 
Nature  of  Agency   Response:    Refuse 
Publication  as  Adopted  in   Illinois   Register: 
Effective  Date: 

Rule     3.01,      "Assistance     Programs."      Rule     3.515,      "Assistance     Standards:      Income 
Maintenance  GA  and  AFDC  Cases" 

Initial   Publication   in   Illinois   Register:    August  7,    1981 
Date  Second   Notice  Received:    September  29,    1981 
Joint   Committee  Objection:    October  21,    1981 
Specific  Objections: 

This  proposed  rulemaking  eliminates  cash  grants  under  the  AFDC  program 
to  pregnant  women  with  no  other  dependent  children.  However,  provision 
for  Medicaid  is  made  for  those  pregnant  women  with  no  other  dependent 
children   who  meet  the  eligibility   criteria   for   AFDC   or   MANC    (Cr)    if  in    fact 


the  child   had   already   been   born. 
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If  the  Department  does  adopt  this  proposed  rulemaking,  an  incomplete  and 
inconsistent  form  of  Rule  3.01,  AFDC  will  exist.  The  portion  of  Rule 
3.01,  AFDC  adopted  as  a  Peremptory  Rule  effective  October  1,  1981,  will 
remain  ("if  payment  is  for  the  month  in  which  the  child  is  expected  to  be 
born  or  for  the  three  month   period   prior  to  that  month") . 

The      Joint      Committee     objected      to      this      proposed      rulemaking  because 

adoption    of    same    would    result    in    an    incomplete    and    inconsistent  form    of 

Rule   3.01    which    would    tend    to   cause    undue    misunderstandings    by  persons 

affected  by  the  rule,  and  therefore  violate  Section  7.06  of  the 
Administrative   Procedure  Act. 

Date  Agency   Response   Received:    October  27,    1981 

Nature  of  Agency   Response:    Modify 

Publication  as  Adopted   in    Illinois   Register:    November   13,    1981 

Effective   Date:    November   1,    1981 

Regulation  5.03,    "General   Requirements  for  Service   Providers  Desiring   to  Participate" 

Initial   Publication   in    Illinois   Register:    November   21,    1980 
Date  Second    Notice   Received:    March   12,    1981 
Joint  Committee  Objection:    April    13,    1981 
Specific  Objections: 


The  IAPA  defines  a  "rule"  as  "each  agency  statement  of  general 
applicability  which  implements,  applies,  interprets,  or  prescribes  law  or 
policy..."  It  appears  that  the  handbook  does  contain  sections  which 
prescribe  Department  policy.  Clearly,  then,  the  handbook  is  an  "agency 
statement. .  .that  interprets,  or  prescribes  law  or  policy."  The  handbook 
appears  to  prescribe  and  interpret  Department  policy  in  Section  VI 
(Technical  Assistance  Materials)  regarding  Administrative  Section  VI 
Technical  Assistance  Materials)  regarding  Administrative  Procedures, 
Payment  Methods,  Reporting/ Auditing  Requirements  and  Expenditures  other 
than  unallowable  costs.  Since  this  Department  policy  is  not  included  in 
this  rule,  this  rulemaking  does  not  accurately  reflect  agency  policy 
contained  in  the  handbook.  The  Joint  Committee  objects  to  this  rulemaking 
because  Section  VI  (Technical  Assistance  Materials)  of  the  handbook  states 
policy  which  meets  the  definition  of  "rule"  as  stated  in  the  Illinois 
Administrative  Procedure  Act  and  which  is  not  contained  in  proposed  Rule 
5.03. 

Date  Agency   Response   Received:    July  22,    1981 

Nature  of  Agency   Response:    Withdrawal 

Department  of  Public  Health 

Regulation    Relating   to  the   "Emergency  Medical   Services   Systems  Act." 


98 


Initial    Publication   in    Illinois   Register:    January   30,    1981 

Date   Second   Notice   Received: 

Joint   Committee  Objection:    May   13,    1981 

Specific  Objections: 

This  proposed  rulemaking  replaces  rulemaking  that  was  filed  on  December 
17,  1980.  It  establishes  minimum  standards  for  the  training,  certification 
and  recertification  of  emergency  medical  technicians;  establishes  minimum 
standards  for  the  licensure  of  ambulances;  establishes  minimum  standards 
for  the  approval  of  Advanced  Life  Support/Mobil  Intensive  Care;  and  all 
other  provisions  of  P. A.    81-1518. 

The  Joint  Committee  objects  to  this  entire  proposed  rulemaking  because  it 
was  proposed  without  the  advice  of  the  Emergency  Medical  Services  Council 
in  violation  of  Section  16  of  the  Emergency  Medical  Services  Act  (III.  Rev. 
Stat.  ,    ch.    ITU,    par.    5516). 

Date  Agency   Response  Received:    May  19,    1981 

Nature  of  Agency   Response:    Refuse 

Department  of  Registration  and   Education 

Rules    1  -XVI ,    "Rules    for   the   Administration   of  the    Detection    of   Deception    Examiners 
Act" 

Initial   Publication  in   Illinois   Register:    August  7,    1981 
Date  Second   Notice   Received:    October  27,    1981 
Joint  Committee  Objection:    November  17,    1981 
Specific  Objections: 

Proposed  Section  230.60  b)  of  this  rulemaking  provides  a  method  for 
evaluating  an  applicant's  out-of-state  training  to  determine  whether  the 
applicant  should  be  given  credit  for  that  training.  Paragraph  4)  of  this 
proposed  Section  includes  an  automatic  repealer  of  the  Section  effective 
July   1  ,    1983. 

The  Joint  Committee  objects  to  proposed  Section  230.60  b)  4)  on  the  basis 
that  it  violates  Sections  5  and  5.0I  of  the  Illinois  Administrative  Procedure 
Act  by  circumventing   the  rulemaking   process. 

Date  Agency   Response  Received;    January  7,    1982 
Nature  of  Agency   Response:    Refuse 
Publication  as  Adopted  in    Illinois   Register: 
Effective   Date: 
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Rules    3,    39,    40    and    43    for    the    Administration    of   the    Illinois    Controlled    Substances 
Act. 

Initial    Publication   in    Illinois   Register:    November  7,    1980 
Date  Second   Notice   Received:    January   16,    1981 
Joint   Committee  Objection:    March   2,    1981 
Specific  Objections 

The  proposed  amendment  to  Rule  39  (C)  would  direct  Public  Health  Service 
practitioners  to  issue  prescriptions  for  Schedule  I!  controlled  substances 
on  "conventional  prescription  forms,  not  triplicate  prescription  blanks." 
The  proposed  amendment  to  Rule  40  (A)  would  permit  pharmacists  to  fill 
such  prescriptions  and  to  fill   prescriptions  for  out-of-state  practitioners. 

The  Joint  Committee  objects  to  these  proposed  amendments  because  there  is 
no  statutory  authority  for  these  exemptions  from  the  statutory 
requirements  (found  in  Chapter  56i,  sections  1308  and  1309)  which  say 
that  practitioners  shall  issue  such  prescriptions  on  triplicate  prescriptions 
blanks,  and  pharmacists  shall,  except  in  emergencies,  honor  only  triplicate 
blanks  for  Schedule  II  controlled  substances  prescriptions.  Under  section 
7.06  of  the  Illinois  Administrative  Procedure  Act  (III.  Rev.  Stat.  1979,  Ch. 
127,  para.  1007.06),  the  Joint  Committee  may  examine  the  proposed  rule  to 
determine  whether  it  "is  within  the  statutory  authority  on  which  it  is 
based". 

Date  Agency    Response   Received:    March   25,    1981 
Nature  of  Agency   Response:    Refusal 

The  Joint  Committee   is   recommending   specific   legislation  to   remedy   this  situation 
(see   Recommended   Bill   Eight,    pages  207-216). 

Department  of  Rehabilitation  Services 

Rules  and   Regulations  to  Govern  the  Operation  of  State  Operated  Schools 

Initial   Publication   in   Illinois   Register:    February   27,    1981 
Date  Second   Notice   Received:    August  20,    1981 
Joint  Committee  Objection:    September  23,    1981 
Specific  Objections: 

Proposed  rules  1.02-3,  1.03-3  and  1.04-3  allow  a  handicapped  child's 
parents  to  refer  that  child  directly  for  admission  to  the  State  Schools. 

The  Joint  Committee  objects  to  proposed  rules  1.02-3,  1.03-3  and  1.04-3 
because  allowing  a  child's  parents  to  refer  that  child  directly  to  a  State 
School,    without    a    determination    that    the    local    district    cannot    provide    a 
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satisfactory  education  for  that  child,  is  in  violation  of  the  regulations  to 
implement  P.L.  94-142,  specifically  45  CFR  121a. 550,  121a. 551  (1980)  and 
conflicts  with  Article  VIII  of  the  State  Board  of  Education's  Rules  and 
Regulations  to  Govern  the  Administration  and  Operation  of  Special 
Education. 

Article  X  prescribes  the  due  process  hearing  and  appeals  available  to 
resolve  disputes  between  the  parents  and  the  State  School.  This  Article 
provides  for  an  initial  due  process  hearing,  and  appeal  to  the  Director  of 
the  Department  of  Rehabilitation  Services,  and  another  appeal  to  the 
Superintendent  of  Education. 

The  Joint  Committee  objects  to  Article  X  because  it  allows  for  one  more 
appeal  than  is  contemplated  by  the  federal  regulations  implementing  P.  L. 
94-142,  and  that  additional  appeal  will  result  in  a  hearings  process  which 
will  exceed  the  time  limitations  specifically  stated  in  45  CFR  121a. 512 
(1980). 

Date  Agency   Response  Received:    November  19,    1981 
Nature  of  Agency   Response:   Modify   Refusal 

Department  of  Revenue 

Income  Tax   Regulations   Sections   300-2,    304-1,    304-2,    304-3,    304-4  and   304-5 
Initial   Publication   in    Illinois  Register:    July  17,    1981 
Date  Second   Notice   Recieved:    October  27,    1981 
Joint  Committee  Objection:    November  17,    1981 
Specific  Objections: 

As  a  result  of  the  decision  in  Caterpillar  Tractor  Co.  v.  Lenckos,  84  Ml. 2d 
102,  417  N.  E.  2d  1343  (1981),  the  Department  of  Revenue  has  proposed 
extensive  changes  in  the  manner  in  which  corporation  must  report  their 
income.  Proposed  Section  304-1  requires  that  the  income  of  "three  factor" 
companies  be  combined  with  that  of  "single  factor"  companies  if  the 
corporations  are  engaged  in   unitary  business. 

The  Joint  Committee  objected  to  Section  304.1  of  this  proposed  rulemaking 
because  the  Department  has  exceeded  its  statutory  authority  by  including 
"three  factor"  companies  with  "single  factor"  companies  to  determine  Illinois 
income.  This  exceeds  the  authority  granted  under  Section  304  of  the 
Illinois  Income  Tax  Act  and  violates  Section  7.06  of  the  Illinois 
Administrative  Procedure  Act.  Consequently,  Section  304-1  violates 
Section  5.01  of  the  Illinois  Administrative  Procedure  Act  (III.  Rev.  Stat. 
1979,    ch.    127,    par.    1005.01). 

Proposed  Section  304.5  of  the  Regulations  provides  that  the  Director  may 
require  or  permit  an  alternative  to  the  regular  methods  prescribed  in 
Sections  304(a)  through  (d)  of  the  Illinois  Income  Tax  Act,  where,  in  his 
opinion,   an   inequitable  apportionment  will    result. 

The  Joint  Committee  objected  to  Section  304-5  of  the  Regulations  because  it 
violates     Section     4.02     of     the     Illinois     Administrative     Procedure     Act     by 
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implementing  a  discretionary  authority  without  proper  standards  and 
criteria. 

Date  Agency   Response   Recieved:    December   17,    1981 
Nature  of  Agency   Response:    Modify 

Publication   as  Adopted   in  Illinois   Register:    January  8,    1982 
Effective   Date:    December  29,    1981 

Illinois   Income   Tax    Reg.    Sections  709-1    through  709-5 

Initial    Publication   in    Illinois   Register:    May   29,    1981 
Date   Second   Notice   Received:    July   27,    1981 
Joint  Committee  Objections:    August   19,    1981 
Specific  Objections: 

Proposed  Rule  709.5  and  examples  #1  and  #3  provides  that  no  money  shall 
be  withheld  from  Illinois  payments  made  to  non-residents  unless  the 
payment   is   strictly   based  on   "relative   performance". 

The  Joint  Committee  objects  to  Proposed  Rule  709.5  and  examples  #1  and  #3 
because  the  Department  lacks  statutory  authority  to  interpret  the 
language,  "relative  performance,"  in  such  a  manner  that  it  frustrates 
legislative   intent  with   regard   to  withholding    requirements. 

Date  Agency   Response   Received:    November   13,    1981 

Nature  of  Agency   Response:    Modify 

Publication  as  Adopted   in   Illinois   Register:    November  30,    1981 

Effective   Date: 

Regulations   Sections   505-1,    505-2,    505-3,    505-4,    505-5,    505-6,    505-7,    and    505-8;    To 
Repeal   Existing    Illinois  Tax   Reg. 

Initial    Publication   in    Illinois   Register:    September   26,    1980 
Date  Second   Notice   Received:    February   13,    1981 
Joint   Committee   Objection:    March   18,    1981 
Specific  Objections: 

This  proposed  rule  provides  for  retroactive  revocation  of  a  filing  data 
deadline  extension  for  submission  of  the  Illinois  Income  Tax  return.  The 
revocation  is  made  for  the  specific  purpose  of  assuring  that  the  taxpayer 
may  be  exposed  to  the  penalty  for  the  "failure  to  file  a  return"  as  set 
forth   in    III.    Rev.    Stat.,    Chapter   120,    section   10-1001. 

The  Joint  Committee  objects  to  the  part  of  this  rule  providing  for 
retroactive    revocation    on    the   grounds    that    the    Department    lacks    statutory 
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authority  to  make  such  a  rule  and  is  therefore  in  violation  of  section  7.06 
of  the  Administrative  Procedure  Act. 

Date  Agency   Response   Received:    June  17,    1981 

Nature  of  Agency   Response:    Modify 

Publication  as  Adopted  in   Illinois   Register:    June  26,    1981 

Effective  Date:    June  16,    1981 

Constitutional  Offices 

Attorney  General 

Rule    6,    "Rules    on    Regulations    Promulgated    by    the    Consumer    Fraud    and    Protection 
Division"    [Existing] 

Basis  of  Review:    Five-Year/ Labor   Laws  and   Consumer  Protection 

Joint  Committee  Objection:    August  20,    1981 

Specific  Objections: 

Rule  6  of  the  Consumer  Fraud  and  Protection  Division's  rules  states  that  a 
hearing  on  complaints  are  "informal  proceeding."  The  Division  explained 
that  the  term  "informal  proceeding"  means  "in  part,  that  any  determination 
arrived  at  after  the  hearing  is  non-binding  in  nature  and  that  the  hearing 
does  not  adjudicate  the  rights  of  either  the  complainant  or  the 
respondent."  Rule  10  provides,  however,  that  "upon  a  finding  by  a 
Hearing  Officer  that  a  violation  has  occurred,  the  respondent  shall  have  5 
days  to  comply  with  the  order  of  the  Division"  unless  otherwise  specified 
in  the  order.  The  Division  has  also  described  its  hearing  procedure  as  a 
"voluntary  complaint  investigation  and  mediation  process."  However,  the 
notice  of  hearing  issued  under  Rule  5  contains  a  statement  that  a 
attendance  is  "required." 

The  characterization  of  these  rules  as  "voluntary"  and  "non-binding11  is 
not  consistent  with  severe  consequences  faced  by  the  respondent  for 
failure  to  cooperate  with  the  Division.  Once  a  determination  has  been 
made  that  a  violation  has  occurred,  the  respondent  is  faced  with  the  choice 
of  either  obeying  the  "non-binding"  order  issued  by  the  Division  or  facing 
an  action  brought  by  the  Attorney  General  under  Section  7  of  the  Act  for 
injunctive  relief.  In  addition  to  seeking  an  injunction  restraining  the 
respondent  from  violating  the  Act,  the  Attorney  General  may  seek: 
"revocation,  forfeiture  or  suspension  of  any  license,  charter,  franchise, 
certificate  or  other  evidence  of  authority  of  any  person  to  do  business  in 
this  State;  appointment  of  a  receiver;  dissolution  of  domestic  corporations 
or  association  suspension  or  termination  of  the  right  of  foreign 
corporations  or  association  suspension  or  termination  of  the  right  of 
foreign  corporations  or  associations  to  do  business  in  this  State;  and 
restitution."  (III.  Rev.  Stat.  1979, ch.  121*.  par.  267).  The  Act  also  is 
true  that  the  court  must  ultimately  decide  whether  a  violation  of  the  Act 
has  occurred  in  a  de  novo  proceeding,  it  is  also  likely  that  respondent  will 
be    reluctant   to    test    the    Attorney    General's    determination    in    court.       Even 
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before  the  Attorney  General  makes  a  finding  that  the  Act  has  been 
violated,  he  has  similar  powers  to  seek  injunctive  relief  and  revocation  of 
authority  to  do  business  under  Section  6  of  the  Act  if  a  respondent 
refuses  to  file  a  statement  or  reporter  or  to  obey  a  subpoena  as  directed 
by  the  Attorney  General  (III.  Rev.  Stat.  1979,  ch.  121*.  par.  266). 
Therefore,  once  the  Attorney  General  initiates  the  "investigative"  hearing 
process,  the  respondent  is  subject  to  possible  severe  sanctions  if  he  fails 
to  cooperate  with  the  Attorney  General. 

Apart  from  the  fact  that  the  Division's  rules  fail  to  adequately  inform  the 
public  of  the  nature  and  effect  of  the  hearing,  the  rules  do  not  accurately 
reflect  the  operations  of  the  Springfield  (or  downstate)  office  of  the 
Consumer  Fraud  and  Protection.  The  Attorney  General's  office  has 
indicated  that  the  implemented  at  the  Chicago  office  of  the  Division,  but 
not  necessarily  at  the  jurisdiction  over  the  whole  state  except  the  Chicago 
area  and  that  the  informal  hearing  procedure  was  not  always  a  practical  or 
efficient  method  for  investigating  possible  violations.  Whatever  differences 
in  operation  that  exist  between  the  two  offices  should  be  stated  by  rule  to 
the  extent  necessary  to  notify  the  affected  public  of  their  rights  and 
obligations  in  the  two  jurisdictions. 

The  Joint  Committee  Objects  to  the  Attorney  General's  Consumer  Fraud  and 
Protection  Division's  Rules  and  Regulations  becasue  the  rules  fail  to 
accurately  and  adequately  advise  the  public  of  the  nature,  scope  and 
policy  of  the  Office  of  the  Attorney  General. 

Date  Agency   Response   Received:    December  3,    1981 

Rule  3,    "Rules  and    Regulations   Promulgated   by   the   Consumer      Fraud   and    Protection 
Division    [Existing] 

Basis  of  Review:    Five-Year/ Labor   Laws  and   Consumer  Protection 
Joint  Committee  Objection:    August  20,    1981 
Specific  'Objections: 

Rule  3  of  the  Consumer  Protection  Division  Rules  provides  that  "each 
complaint  will  be  reviewed  to  determine  whether  the  Attorney  General  has 
jurisdiction  thereof."  The  term  "jurisdiction"  as  used  in  this  rule 
ordinarily  would  be  interpreted  as  the  power  to  investigate  or  prosecute 
violations  of  the  Act.  It  would  appear  to  follow  that  if  the  Division 
determines  that  the  facts  alleged  in  the  complaint  amount  to  a  violation  of 
the  Act,   the  Division   has- jurisdiction  over  the  complaint. 

However,  in  response  to  an  inquiry,  the  Division  indicated  that  "it  is  a 
matter  of  prosecutorial  discretion  whether  to  accept  jurisdiction  over  a 
particular  complaint"  and  that  "the  prosecutorial  discretion  of  the  Attorney 
General's  office  is  tempered  by  case  law  and  exercised  by  individuals  who 
are  legally  trained." 

Apart  from  the  requirements  imposed  by  the  Consumer  Fraud  and 
Deceptive   Business   Practices  Act,    section   4.02   of  the    Illinois  Administrative 
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Procedure  Act  provides  that  "each  rule  which  implements  a  discretionary 
power  to  be  exercised  by  an  agency  shall  include  the  standards  by  which 
the  agency  shall  exercise  the  power"  (III.  Rev.  Stat.  1979,  ch.  127,  par. 
1004.02).  The  Attorney  General  should  state,  by  rule,  the  standards  by 
which  he  determines  whether  and  in  what  manner  he  will  utilize  the 
investigative  power,  including  the  power  to  hold  hearings.  Such 
rulemaking  should  also  include  recognition  of  the  Attorney  General's  power 
to  investigate  possible  violations  of  the  Act  on  his  own  initiative  "when  he 
beieives  it  to  be  in  the  public  interest"  (III.  Rev.  Stat.  1979,  ch.  12U, 
par.    263). 

The  Joint  Committee  objects  to  the  failure  of  the  rule  to  accurately  reflect 
the  "prosecutorial  discretion"  policy,  and  to  the  lack  of  standards  in  Rule 
3  of  the  Consumer  Protection  Division  Rules  for  determining  whether  the 
Division   has  or  will   take  "jurisdiction"  over  a  complaint. 

Date  Agency   Response   Received:    December  3,    1981 
Nature  of  Agency   Response:    Refuse 


Rules     4,     5,     "Rules     and     Regulations     Promulgated     by     the     Consumer     Fraud     and 
Protection   Division"    [Existing] 

Basis  of  Review:    Five-Year/Labor   Laws  and   Consumer  Protection 
Joint  Committee  Objection:    August  20,    1981 
Specific  Objections: 

Rule  4   provides  that 

If  the  Division  determines  that  it  has  jurisdiction,  it 
shall  inform  the  respondent  by  mail;  (1)  the  substance 
of  the  complaint  filed  against  him;  (2)  when  and  by 
whom  it  was  filed;  (3)  that  the  respondent  has  the 
right  to  respond  to  the  complaint;  (4)  that  any 
response  must  be  sent  by  mail  within  5  days  following 
receipt  of  the  Division's  letter;  (and)  (5)  that  unless  a 
response  is  made  demonstrating  clearly  that  the  Division 
lacks  jurisdiction  or  that  there  is  no  substantial  claim, 
a  hearing   may  be  set  on  the  matter. 

Rule  5  provides  that  the  Division  "may  call  a  hearing  respecting  any 
complaint  and  fix  the  date  and  place  of  hearing."  The  rule  also  provides 
for  notice  of  hearing  to  each  party  "at  least  5  days  prior  to  the  hearing 
date." 

In  response  to  inquiries  concerning  the  5  day  response  period,  the 
Division  stated  that  it  "usually  allows  additional  time"  when  respondent 
indicates  that  he  cannot  respond  within  the  time  allowed.  This  policy  is 
not  stated  in  the  rule.  If  the  policy  of  the  Division  is  to  allow  extensions 
for  responding  to  complaints  under  circumstances,  this  policy  should  be 
included  in  the  rules  together  with  a  statement  of  the  circumstances  under 
which   an   extenision   will   be  allowed. 
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Further,  both  rules  4  and  5  indicate  that  there  is  discretion  as  to  whether 
a  hearing  will  be  set — i.e.,  that  a  hearing  "may"  be  set.  This  problem 
relates  to  the  questions  raised  as  to  discretion  of  the  Attorney  General  to 
accept  or  reject  jurisdiction.  Section  4.02  of  the  IAPA  requires  each 
agency  set  forth  the  standards  and  criteria  used  to  govern  the  exercise  of 
discretion.      The   IAPA   makes   no  exception   for   "Prosecutorial   discretion". 

Under  these  rules,  in  addition  to  deciding  to  not  have  a  hearing  at  all, 
where  a  decision  is  made  to  have  a  hearing,  the  Division  may  presumably 
wait  indefinitely  before  calling  the  hearing  on  a  complaint.  It  could  also 
presumably  set  the  location  mandate  of  Section  4.02  of  the  IAPA, 
fundamental  fairness  requires  that  the  Division  inform  the  parties  to  a 
complaint  of  its  procedures  for  determining  if,  when  and  where  a  hearing 
will  be  held. 

The  Joint  Committee  objects  to  Rule  4  because  the  rule  fails  to  accurately 
reflect  relevant  agency  policy,  and  lacks  adequate  standards  and  criteria 
for  determining  when  additional  time  will  be  allowed  a  respondent  to 
respond  to  the  division's  letter. 

The  Joint  Committee  objects  to  Rule  5  because  the  rule  fails  to  include 
adequate  standards  and  criteria  by  which  to  determine  whether  a  hearing 
respecting  any  complaint  will  or  will  not  be  called,  and  when  and  where 
any  such  hearing  will   be  held. 

Date  Agency   Response   Received:    December  3,    1981 
Nature  of  Agency   Response:    Refuse 

Rule   6,    "Rules    and    Regulations    promulgated    by    the    Consumer    Fraud   and    Protection 
Division    [Existing] 

Basis  of  Review:    Five-Year/Labor   Laws  and   Consumer  Protection 
Joint  Committee  Objection:    August  20,    1981 
Specific  Objections: 

Rule  6  prescribes  procedures  for  the  conduct  of  the  Division's  hearings  on 
complaints.      The   rule   provides,    in   part,    as  follows: 

The  division  may,  on  its  own  motion,  subpoena 
witnesses  or  tangible  evidence.  A  party  may,  within  a 
reasonable  time  before  the  hearing  date,  request  the 
Division  to  subpoena  witnesses  or  tangible  evidence. 
Such  request  shall  be  granted  when  the  Hearing  Officer 
deems  it  appropriate". 

Rule  6  clearly  lacks  necessary  standards  for  the  exercise  of  the 
discretionary  power  of  the  Division  to  subpoena  witnesses  or  tangible 
evidence,  either  on  the  Division's  own  motion  or  at  the  request  of  a  party 
to  the  hearing.  Section  4.02  of  the  IAPA  requires  such  standards  where 
discretionary  power  is  asserted. 


106 


The  Joint  Committee  objects  to  Rule  6  because  the  rule  fails  to  include 
adequate  standards  and  criteria  for  determining  when  a  request  for  a 
subpoena  of  witnesses  and/or  tangible  evidence  will  or  will   not  be  granted. 

Date  Agency   Response  Received:    December  3,    1981 
Nature  of  Agency   Response:    Refuse 

Rule   9,    "Rules   and    Regulations    Promulgated    by    the   Consumer    Fraud   and    Protection 
Division   [Existing] 

Basis  of  Review:    Five-Year/Labor   Laws  and   Consumer   Protection 

Joint  Committee  Objection:    August  20,    1981 

Specific  Objections: 

Rule  9  provides  that  a  continuance  "may  be  granted  in  the  discretion  of 
the  Hearing  Officer  for  good  cause."  The  rule  also  provides  that  requests 
"made  within  48  hours  of  the  hearing  will  be  granted  only  in  a  case  of 
unexpected  emergency." 

The  language  "may  be  granted  in  the  discretion  of  the  Hearing  Officer  for 
good  cause"  is  insufficient  to  satisfy  the  mandate  of  Section  4.02  of  the 
IAPA,  which  requires  that  standards  for  the  exercise  of  discretion  "be 
stated  as  precisely  and  clearly  as  practible  under  the  conditions..." 

The  Joint  Committee  objects  to  Rule  9  because  the  rule  fails  to  include 
adequate  standards  and  criteria  for  determining  when  continuances  will  be 
granted. 

Date  Agency   Response  Received:    December  3,    1981 
Nature  of  Agency   Response:    Refuse 

Rule   11,    "Rules   and    Regulations    Promulgated    by   the   Consumer   Fraud   and    Protection 
Division"    [Existing] 

Basis  of  Review:    Five-Year/Labor   Laws  and   Consumer  Protection 
Joint  Committee  Objection:    August  20,    1981 
Specific  Objections: 

Rule  11  provides  that  an  Assurance  of  Voluntary  Compliance  (AVC)  "may, 
in  the  discretion  of  the  Chief  of  the  Division,  be  made  open  to  public 
inspection  or  disseminated  to  the  public  media."  In  response  to  an 
inquiry,  the  Division  stated  that  "as  a  matter  of  policy,  all  assurances  of 
voluntary  compliances  are  open   for  public  inspection." 

The  IAPA  defines  "rule"  as  any  agency  statement  of  general  applicability 
which  prescribes  law  or  policy.  If  it  is  the  Division's  policy  to  make  all 
AVC's  open  for  public  inspection,  this  policy  should  be  so  stated  in  the 
rule. 

The  Joint  Committee  objects  to  Rule  11  because  the  rule  fails  to  accurately 
reflect   relevant  agency  policy. 
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Rule  11  of  the  Consumer  Protection  Division  Rules  provides  that  the  Chief 
of  the  Division  may,  in  his  discretion,  in  lieu  of  or  in  addition  to  calling  a 
hearing,  accept  an  Assurance  of  Voluntary  Compliance  (AVC)  from  any 
respondent."  Section  6.1  of  the  Act  authorizes  AVC's  and  provides  that 
proof  of  a  violation  of  an  AVC  "shall  be  prima  facie  evidence  of  a  violation 
of  Section  2  in  any  subsequent  proceeding  brought  by  the  Attorney 
General  against  the  aUeged  violator."  (III.  Rev.  Stat.  1979,  ch.  121;?,  par. 
266.1). 

In  permitting  the  Chief  of  the  Division  to  accept  an  AVC  in  lieu  of  a 
hearing,  the  possibility  for  abuse  of  discretion  is  present.  The  possibility 
for  abuse  is  also  present  in  the  discretionary  power  to  refuse  a  request 
for  an  AVC.  Standards  to  limit  the  Division's  discretionary  power  are 
necessary  to  protect  the  rights  of  both  the  respondent  and  the 
complainant. 

Section  4.02  of  the  IAPA  requires  that  agency  rules  which  assert  a 
discretionary  power  "include  the  standards  by  which  the  agency  shall 
exercise  the  power."  Rule  11  fails  to  include  the  standards  mandated  by 
Section   4.02   of  the    IAPA. 

The  Joint  Committee  objects  to  Rule  11  because  the  rule  fails  to  include 
adequate  standards  and  criteria  for  determining  whether,  and  under  what 
conditions,  the  Attorney  General  will  accept  an  assurance  of  voluntary 
compliance. 

Date  Agency   Response  Received:    December  3,    1981 
Nature  of  Agency   Response:    Refuse 

Secretary  of  State 

Notices  of  Corrections,   Title  1;    Part  160;    Section   160.204;   of  the  "Rules  on   Rules". 

Initial   Publication  in   Illinois  Register:    February  20,    1981 
Date  SeCond   Notice   Received:    April  21,    1981 
Joint  Committee  Objection:    May   13,    1981 
Specific  Objections: 

This  rulemaking  prescribes  standards  and  conditions  for  the  Secretary  of 
State  to  publish  agencies'  Notice  of  Corrections  in  the  Illinois  Register. 
The  Rules  Division  will  publish  agencies'  Notices  of  Corrections,  as  defined 
in  the  rule,  to  correct  any  deficiencies  in  an  agency's  proposed 
rulemaking.  After  the  rule  is  officially  filed  and  adopted,  however,  the 
Division  will  decline  to  publish  any  corrections  or  file  any  replacement 
pages. 

The  Joint  Committee  objects  to  this  proposed  rulemaking  as  in  violation  of 
Section  5.01  of  the  Illinois  Administrative  Procedure  Act  because  the 
second  notice  alteration  was  effected  neither  in  response  to  public  comment 
nor  a  Joint  Committee  recommendation  and  was  so  material  and  substantial 
in   impact  that   it  warranted  a   new   notice  and   comment  period. 

108 


Date  Agency   Response   Received:    May   22,    1981 
Nature  of  Agency    Response:    Withdrawn 

Other  Agencies 

Abandoned  Mined   Lands   Reclamation  Council 

Abandoned    Mined     Lands     Reclamation     Council     Part    501     -    Abandoned    Mined     Lands 
Reclamation. 


Initial   Publication   in   Illinois  Register:    May  29,   1981 
Date  Second   Notice  Received:    July  27,    1981 
Joint  Committee  Objection:    August  19,    1981 
Specific  Objections: 

Proposed  Sections  501.1,  501.7  (d),  501.10(b),  501 .13(b)'(1 )  and  501.13 
(e)  allow  the  Abandoned  Mined  Lands  Reclamation  Council  to  reclaim 
"non-coal  mined"   lands  and  water. 

The  Joint  Committee  objects  to  these  proposed  Sections  because  the 
Abandoned  Mined  Lands  Reclamation  Council  has  no  statutory  authority  to 
reclaim  lands  and  water  affected  by   non-coal  mining  activities. 

Date  Agency   Response  Received:    September  23,    1981 
Nature  of  Agency   Response:    Refusal 

Environmental   Protection  Agency 

Procedures  and   Criteria  for  Reviewing  Applications  for   Provisional  Variances. 

Initial   Publication   in   Illinois   Register:    January  9,    1981 

Date  Second   Notice   Received: 

Joint  Committee  Objections:    May   13,    1981 

Specific  Objections: 

Proposed  rule  180.201.  This  proposed  rule  defines  who  may  apply  for  a 
provisional  variance. 

The  Joint  Committee  objects  to  this  proposed  rule  because  it  contains  a 
definition  of  the  word  "person"  that  is  inconsistent  with  Section  3(p)  of 
the  Environmental  Protection  Act  (III.  Rev.  Stat.  1979,  ch.  111£,  par.  1003 
(p)),    and   therefore  exceeds  the  Agency's   statutory  authority. 

Date  Agency   Response   Received:    May   27,    1981 
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Nature  of  Agency   Response:    Modify 

Publication   as  Adopted   in    Illinois   Register:    June   12,    1981 

Effective  Date:    June   12,    1981 

Access  to   Information  of  the   Illinois   Environmental    Protection   Agency. 

Initial    Publication   in    Illinois   Register:      March   13,    1981 
Date  Second   Notice   Received:    July   22,    1981 
Joint  Committee  Objection:    August   19,    1981 
Specific  Objections: 

Proposed  sections  160.302,  160.401  and  160.402  provide  standards  and 
criteria  for  determining  the  confidentiality  of  information  and  the 
justification  of  claims  of  confidentiality  of  submitted  information. 

The  Joint  Committee  objects  to  these  specific  sections  because  the  Agency 
has  exceeded  the  scope  of  their  statutory  authority  outlined  in  Section  4  of 
the  Environmental  Protection  Act.  Section  7.1  of  the  Act  states  that  only 
the  Pollution  Control  Board  is  empowered  to  promulgate  rules  with  respect 
to  trade  secrets  and  confidential  business  information.  Since  the  explicit 
authority  in  this  area  has  been  granted  to  the  Board,  the  Agency  must 
propose  these  sections  to  the  Board  of  promulgation  in  order  to  comply 
with  the   Illinois  Administrative  Procedure  Act. 

Date  Agency   Response  Received:    September  9,    1981 
Nature  of  Agency   Response:    Refused  to  modify  or  withdraw 
Publication  as  Adopted   in   Illinois   Register: 
Effective  Date: 

The  Joint  Committee   is   recommending   specific   legislation   to   remedy   this  situation 
(see  Recommended   Bill   Five,   pages  xx-xx). 

Illinois  Health  Finance  Authority 

Rules   1,3,10   and   13    Implementing   the   Illinois   Health   Finance  Authority   Act 

Initial   Publication  in    Illinois  Register:    March  6,    1981 
Date   Second    Notice   Received:    May   21,    1981 
Joint   Committee  Objection:    June  16,    1981 
Specific  Objections: 

1.  Rule  1,  Article  1,  Section  1.07.  This  proposed  Section  provides  a 
definition  of  "hospital  services,"  to  be  used  throughout  the  IHFA's 
Required   Rules   to   Implement  the   Illinois   Health   Finance  Authority   Act. 
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The  Joint  Committee  objects  to  this  proposed  Section  1.07  because  it  fails 
to  include  ail  of  the  services  licensed  under  the  Illinois  Hospital  Licensing 
Act  in  violation  of  the  intent  of  the  Illinois  Health  Finance  Authority  Act 
as  evidenced  by  the  Section  3(b)   definition  of  "hospital." 

2.  Proposed  Rule  3.  This  rule  implements  a  uniform  system  of  financial 
reporting  consisting   primarily  of  the  Uniform  Hospital   Report. 

The    Joint    Committee    objects    to    proposed    Rule    3  because    the    adoption    of 

this    Rule    before    the    completion    of    the    Uniform  Hospital    Report    violates 

Section  7.01  of  the  Health  Finance  Authority  Act  by  rendering  the  public 
hearing   requirement  of  that  Section  meaningless. 

As  a  second  ground  for  objecting  to  Rule  3,  the  IHFA  has  violated  Section 
7.01  of  the  Act  by  failing  to  give  consideration  to  differences  in  hospital 
sizes  in  developing   the  Uniform  Hospital   Report. 

3.  Proposed  Rule  10,  Article  II,  Section  2.03  through  2.08.  These 
proposed  Sections  implement  procedures  by  which  the  IHFA  can  grant 
payor  differentials. 

The  Joint  Committee  objects  to  these  proposed  Sections  2.03  through  2.08 
because  the  IHFA  has  violated  Section  9.02  of  the  Health  Finance  Authority 
Act  by  negotiating  payor  differentials  with  Blue  Cross  and  Medicare  prior 
to  a  proper  showing  by  either  payor  of  a  demonstrated  cost  difference  in 
providing   services  to  patients  covered  by  these  payors. 

4.  Proposed  Rules  1,  3,  10,  and  13.  Proposed  Rule  1  implements  rules 
of  organization  for  the  IHFA.  Proposed  Rule  3  implements  a  uniform 
system  of  financial  reporting.  Proposed  Rule  10  implements 
procedures  for  group  adjustments.  Proposed  Rule  13  implements 
procedures  and  standards  for  determining  when  information  is 
privileged. 

The  Joint  Committee  objects  to  proposed  Rules  1,  3,  10,  and  13  because 
Section  9.09  of  the  Health  Finance  Authority  Act  requires  participation  of 
the  federal  government  in  the  program,  and  the  IHFA  is  trying  to  induce 
that  participation  by  offering  the  federal  government  a  "contingent 
liability"  agreement  which  it  does  not  have  the  statutory  authority  to  enter 
to  enter  into  and  which  violates  the  intent  of  the  Illinois  Health  Finance 
Authority  Act  is  improper  and  violates  the  intent  of  the  Illinois 
Administrative  Procedure  Act. 

Date  Agency   Response   Received:    July   17,    1981 

Nature  of  Agency   Response:   Modify 

Publication  as  Adopted   in    Illinois   Register:    November   13,    1981 

Effective   Date:    October  29,    1981 

Additional    discussion    of   the    issues    involved    in    these    rules    is    located   on    pages 
30-32. 

Rules   required  to   Implement  the   Illinois  Health   Finance  Authority  Act 


Initial    Publication   in    Illinois:    March  6.    1981 
Date  Second   Notice   Received:    August  21,    1981 
Joint  Committee  Objection:    September  23,    1981 
Specific  Objections: 

1.  Proposed  Rule  4,  Section  2.03  prescribes  and  Economic  Adjustment  factor 
to  be  added  to  or  subtracted  from  the  Incentive  Rate  Base.  This  Economic 
Adjustment  is  to  reflect  the  estimate  rate  of  inflation  faced  by  hospitals 
beyound  the  reasonable  control  of  any  specific  hospital.  When  computing 
compensation  inflation,  this  factor  only  considers  existing  hospital 
personnel  and  does  not  consider  the  possibility  that  a  hospital  may  be 
understaffed  at  the  time  when  data  is  collected. 

The  Joint  Committee  objects  to  proposed  Rule  4,  Section  2.03  because  it 
effectively  limits  hiring  practices  in  violation  of  Section  3  of  the  Health 
Finance  Authority  Act.  The  Joint  Committee  believes  that  this  problem  can 
be  remedied  by  the  addition  to  Rule  6  of  a  new  category  of  Limited  Review 
for  hospitals  that  need  to  hire  additional   nurses. 

2.  Proposed  Rule  4,  Section  5.03  and  proposed  Rule  9,  Section  3.02(D),  (E) 
and  (G)  concern  seven  Revenue  Compliance  Corridors  which  are  to  be  used 
to  limit  crossubsidization.  Proposed  Rule  7,  Section  3.04  specifically  states 
that  in  a  Full  Review,  the  Authority  will  attempt  to  limit 
cross-subsidization. 

The  Joint  Committee  objects  to  proposed  Rule  4,  Section  5.03,  proposed 
Rule  7,  Section  3.04,  and  proposed  Rule  9,  Section  3. 02(D), (E),  and  (G) 
because  any  attempts  to  limit  cross-subsidization  exceed  the  Health  Finance 
Authority's  statutory  authority. 

Date  Agency   Response   Received:    October  27,    1981 

Nature  of  Agency   Response:    Modify 

Publication  as  Adopted  in   Illinois   Register:    November  13,    1981 

Effective"   Date:    October  29,   1981 

Additional    discussion   of   the   issues    involved    in   these    rules    is    located    on    Pages 
30-32. 

Articles  I ,  IV, X , XV, and  XIX  of  Rule  1  (Rules  of  Organization);  Rule  3  (Uniform 
System  of  Financial  Reporting);  Rule  10  (Croup  Adjustments);  Rule  13  (Privileged 
Information) . 

Initial   Publication   in   Illinois  Register:    August  14,    1981 
Date  Second   Notice   Received:    October  1,    1981 
Joint  Committee  Objection:    October  21,    1981 
Specific  Objections: 

1.  Proposed  Rule  1,  Section  1.06. A  provides  a  definition  of  "Hospital 
Services." 
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The  Joint  Committee  objects  to  proposed  Rule  1,  Section  1.06. A  because 
failure  to  include  all  services  licensed  under  the  Illinois  Hospital  Licensing 
Act  within  the  definition  of  "hospital  service"  violates  Section  3(b)  of  the 
Illinois  Health   Finance  Authority  Act. 

2.  Proposed  Rule  3,  Article  1  gives  an  overview  of  the  Uniform  System  of 
Financial  Reporting  and  states  that  in  developing  that  System  the 
Authority  has  considered  those  factors  required  by  the  lllinoid  Health 
Finance  Authority  Act. 

The  Joint  Committee  objects  to  proposed  Rule  3,  Article  1  because  in 
developing  small  hospital  reporting  forms,  as  required  by  Section  7.01(b) 
of  the  Illinois  Health  Finance  Authority  Act,  the  Authority  has  not  given 
adequate  consideration  to  the  factors  delineated  in  that  Section. 

3.  Proposed  Rule  10,  Section  2.03.  D  describes  the  mechanism  by  which  the 
Authority  can  grant  payor  differentials  to  each  State  agency  and  major 
Federal  program  responsible  for  making  payments  to  hospitals  for  health 
care  services  in  order  to  induce  those  payors  to  participate  in  the 
Authority's   rate-setting   program. 

The  Joint  Committee  objects  to  proposed  Rule  10,  Section  2.03.D  because 
the  Authority  may  have  an  unwritten  policy  of  entering  into  a  "contingent 
liability"  or  "Medicare  cap"  agreement  with  the  Federal  government  which 
meets  the  definition  of  a  rule  pursuant  to  the  Illinois  Administrative 
Procedure  Act  and  which  should  be  included  in  proposed  Rule  10,  Section 
2.03.D. 

Date  Agency   Response  Received:    October  26,    1981 

Nature  of  Agency   Response:   Modify 

Additional    discussion   of   the    issues    involved    in    these    rules    is    located   on    pages 
30-32. 

Illinois   Industrial   Commission 

Rule  2-(4)(A),    "Workman's  Compensation  and  Occupation  Diseases  Act"    [Existing] 

Basis  of  Review:    Five-Year/ Labor   Laws  and  Consumer  Protection 
Joint  Committee  Objection:    August  20,    1981 
Specific  Objections: 

Rule  2-(4)(A)    states: 

Only  attorneys  licensed  to  practice  in  the  State  of  Illinois  may  appear 
on  behalf  of  parties  to  litigation  before  the  Industrial  Commission. 
This  specifically  includes  the  presentation  of  Settlement  Contracts  and 
Lump  Sum  Petitions.  Attorneys  licensed  to  practice  in  states  other 
than   Illinois  may  appear  with   leave  of  the  Commission. 

As  the  rule  currently  reads,  the  judgement  and  determination  of  whether 
or  not  an  attorney  licensed  to  practice  in  states  other  than  Illinois,  will  be 
allowed    to    appear    before    the    Commission    lies    within    the    discretion    of    the 
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Commission.  When  the  Commission  was  asked  what  standards  and  criteria 
are  used  by  the  Commission  in  determining  whether  or  not  leave  will  be 
granted,  the  Commission  stated  that  it  grants  out  of  state  attorneys 
permission  to  appear  before  the  Commission  applying  standards  of 
reasonableness  and  fairness. 

it  appears  that  the  mandate  of  Section  4.02  of  the  IAPA,  which  requires 
that  each  rule  which  implements  a  discretionary  power  include  the 
stnadards  by  which  the  agency  shall  exercise  the  power,  is  not  being 
fulfilled.  The  Joint  Committee  objects  to  Rule  2-(4)(A)  because  the  rule 
fails  to  include  the  standards  and  criteria  used  by  the  Commission  in 
determining  whether  or  not  to  allow  attorneys  licensed  in  other  states,  to 
appear  before  the  Commission. 

Date  Agency   Response   Received:    November   16,    1981 
Nature  of  Agency   Response:    Modify 

Rule  3-(4)(C).    "Workman's  Compensation  and  Occupation   Diseases  Act"    [Existing] 

Basis  of  Review:    Five-Year/ Labor  Laws  and  Consumer  Protection 
Joint   Committee  Objection:    August  20,    1981 
Specific  Objection: 

Rule  3-(4)(C)    sets  forth  provisions  on  depositions  and  states: 

Except  as  provided  in  paragraph  (F)  below,  no  dedirnus  potestation 
shall  be  issued  unless  a  copy  of  the  application,  together  with  all 
documents  required  by  this  rule  to  be  attached  to  said  application, 
has  been  served  on  the  opposing  party  and  proof  of  service  of  such 
copy   made  as  provided  in   Rule  No.    2-(8)(A)    hereof. 

The  opposing   party  may,   within   five   (5)    days  after  the   receipt  of  the 
copy   of  the   application,    file   written   objections   to   the   issuance   of  the 
.    dedirnus    potestatem.       The    Commission    shall    rule    on    such    objections 
before  the  issuance  of  the  dedimud  protestatem. 

As  the  rule  currently  reads,  the  judgment  and  a  determination  of  whether 
a  dedirnus  potestatem  will  or  will  not  be  issued  lies  within  the  discretion  of 
the  Commission. 

It  appears  that  the  mandate  of  Section  4.02  of  the  IAPA,  which  requires 
that  each  rule  which  implements  a  discretionary  power  include  the 
standards  by  which  the  -agency  shall  exercise  the  power,  is  not  being 
fulfilled.  The  Joint  Committee  objects  to  Rule  3-(4)(C)  because  the  rule 
fails  to  include  adequate  standards  and  criteria  to  be  used  by  the 
Commission  in  determining  when  a  dedirnus  potestatem  will  and  will  not  be 
issued. 

Date  Agency    Response   Received:    November   16,    1981 
Nature  of  Agency   Response:    Refusal 
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Rule  4-(1),    "Workman's   Compensation  and   Occupation   Diseases  Act"    [Existing] 

Basis  of  Review:    Five-Year/ Labor   Laws  and   Consumer  Protection 
Joint  Committee  Objection:    August  20,    1981 
Specific  Objections: 

Rule  4(1)  sets  forth  provisions  on  petitions  to  reinstate  and  states,  in 
part: 

Petitions  to  reinstate  must  be  in  writing  and  filed  with  the 
Commission.  The  petition  should  set  forth  the  reason  the  case  was 
dismissed  and  the  grounds  relied  upon  for  reinstatement.  A  copy  of 
the  petition  must  be  served  on  the  other  side  at  the  time  filing  with 
the  Commission.  The  opposing  side  shall  have  ten  (10)  days  to  file  a 
written  answer  to  the  petition  with  the  Commission. 

As  the  rule  currently  reads,  the  judgement  and  determination  of  which 
grounds  will  and  will  not  be  considered  appropriate  grounds  upon  which  to 
grant  reinstatement  lies  within  the  discretion  of  the  Commission.  The  rule 
contains  no  indication  of  what  standards  the  Commission  will  use  to  reach  a 
decision. 

It  appears  that  the  mandate  of  Section  4.02  of  the  IAPA,  which  requires 
that  each  rule  which  implements  a  discretionary  power  include  the 
standards  by  which  the  agency  shall  exercise  the  power,  is  not  being 
fulfilled.  The  Joint  Committee  objects  to  Rule4(1)  because  the  rule  fails  to 
include  adequate  grounds  will  and  will  not  be  considered  appropriate 
grounds  upon  which  to  grant  reinstatement 

Date  Agency   Response   Received:    November  16,    1981 
Nature  of  Agency   Response:    Refusal 

Rule  7-(2)(B).    "Workman's  Compensation  and  Occupational   Diseases  Act"    [Existing] 

Basis  of  Review:    Five-Year/Labor  Laws  and   Consumer  Protection 
Joint  Committee  Objection:    August  20,    1982 
Specific  Objections: 

Rule  7-(2)(B)  provides  that  "in  all  cases,  but  in  particularly  those 
involving  either  minor  petitioners  or  minor  beneficiaries,  the  Commission 
reserves  the  right  to  elicit  evidence  concerning  the  use  to  which  the 
proceeds  of  the  settlement  are  to  be  put." 

As  the  rule  currently  reads,  the  judgement  and  determination  of  whether 
the  Commission  will  or  will  not  elicit  such  evidence  lies  within  the 
discretion  of  the   Commision. 

It  appears  that  the  mandate  of  Section  4.02  of  the  IAPA,  which  requires 
that     each     rule     which     implements     a     discretionary      power     include     the 
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standards  by  which  the  agency  shall  exercise  the  power,  is  not  being 
fulfilled.  The  Joint  Committee  objects  to  Rule  7-2(2)  (B)  because  the  rule 
fails  to  include  adequate  standards  and  criteria  to  be  used  by  the 
Department  in  determining  in  which  cases  the  Commission  will  and  will  not 
elicit  evidence  concerning   the  use  of  proceeds. 

Date  Agency   Response  Received:    November  16,    1981 
Nature  of  Agency   Response:    Refusal 

Rule  9-(1),    "Workman's  Compensation  and  Occupational   Diseases  Act"    [Existing] 

Basis  of  Review:    Five-Year/Labor  Laws  and   Consumer  Protection 
Joint  Committee  Objection:    August   20,    1981 
Specific  Objections: 

Rule  9-(1)  of  the  Industrial  Commission's  Rules  Governing  Practice  before 
the  Industrial  Commission  Under  the  Workman's  Compensation  and 
Occupational   Disease  Act  states,    in  part: 

Where  a  verified,  written  allegation  of  improper,  unethical  or  contemptuous 
conduct  is  made  against  an  attorney,  relating  to  practice  before  the 
Commission,  by  a  party  to  pending  litigation  or  any  officer  of  the 
Commission,  the  Commission  may  hold  a  hearing  to  determine  the  truth  or 
falsity  of  the  allegations. 

This  rule  also  provides,    in  part: 

If,  at  the  conclusion  of  the  hearing,  the  Commission  finds  the 
attorney  has  acted  improperly,  unethically,  or  contemptuously,  the 
Commission  may  take  appropriate  disciplinary  action  against  the 
attorney,  not  inconsistent  with  the  Illinois  Supreme  Court's 
jurisdiction  over  professional  conduct  of  attorneys  or  the  provisions 
.    of  the  Workman's  Compensation  Act. 

When  the  Industrial  Commission  was  asked  to  cite  the  Commission's  specific 
statutory  authority  for  the  disciplining  of  these  individuals,  the 
Commission  cited  Section  16  of  the  Act,  which  provides  in  part,  that  "the 
Commission  shall  make  and  publish  procedural  rules  and  orders  for 
carrying  out  the  duties  imposed  upon  it  by  law...".  The  Industrial 
Commission  does  not  have  the  explicit  statutory  authority  to  discipline 
attorneys  or  agents. 

The  Joint  Committee  objects  to  Rule  9-(1)  of  the  Industrial  Commission's 
Rules  Governing  Practice  Before  the  Industrial  Commission  Under  the 
Workman's  Compensation  and  Occupational  Disease  Act  because  the 
Industrial  Commission  lacks  the  explicit  statutory  authority  to  discipline 
attorneys  and  agents. 

Date  Agency   Response   Received:    November   16,    1981 
Nature  of  Agency   Response:    Refusal 
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Rule   10-(7)(A),    "Workman's   Compensation   and  Occupational   Diseases  Act"    [Existing] 

Basis  of  Review:    Five-Year/ Labor   Laws  and  Consumer  Protection 
Joint  Committee  Objection:    August  20,    1981 
Specific  Objections: 

Rule  10-(7)(A)  of  the  Industiral  Commission's  Rules  and  Regulations 
Governing  Practice  Before  the  Workman's  Compensation  and  Occupational 
Diseases  Act  provides,  in  part,  that  "the  Commission  may  require,  as  a 
condition  precedent  to  approval  of  an  application  as  a  self-insurer,  that 
the  applicant  make  a  deposit  of  money  or  securities  in  escrow,  or  a  surety 
bond   in  such  amounts  as  may  be  fixed  and  approved  by  the  Commission." 

As  this  rule  currently  reads  the  judging,  determining  requiring  of 
applicants  to  deposit  money,  securitites  in  escrow  or  surety  bond  so  that 
their  application  for  self-insurance  will  be  approved,  lies  within  the 
discretion  of  the  Commission.  When  the  Commission  was  asked  if  it  had 
any  standards  for  criteria,  written  or  unwritten,  which  govern  the 
discretion  of  the  Commission's  in  deciding  whether  or  not  such  deposit  will 
be  required,  the  Commission  stated  that  it  had  established  written 
guidelines  for  self-insurance. 

It  appears  that  the  mandate  of  Section  4.02  of  the  IAPA,  which  requires 
that  each  rule  which  implements  a  discretionary  power  include  the 
standards  by  which  the  Agency  shall  exercise  power,  is  not  being 
fulfilled.  Further,  if  these  guidelines,  which  contain  the  necessary 
standards  and  criteria  for  implementing  the  rule,  are  not  inserted  into  the 
rule,  then  the  Commission's  rules  does  not  accurately  reflect  the  actual 
policy  of  the  Commission.  The  Joint  Committee  objects  to  Rule  10-(7)(A) 
because  (1)  rule  10(7)  (A)  lacks  sufficient  standards  and  criteria  with 
which  the  Commission  may  determine  whether  and  which  applicants  must 
deposit  money  or  securities  in  escrow,  or  a  surety  bond;  and  (2)  the  rule 
does  not  accurately  reflect  the  actual   policy  of  the  Commission. 

Date  Agency   Response  Received:    November  16,    1981 
Nature  of  Agency   Response:    Modify 

Rule  12-(3),    "Workman's  Compensation  and  Occupation  Diseases  Act"    [Existing] 

Basis  of  Review:    Five-Year/ Labor   Laws  and   Consumer  Protection 
Joint  Committee  Objection:    August  20,    1981 
Specific  Objections: 

Rule   12-(3)    states: 

Any  person,  firm  or  corporation  found  to  have  violated 
the  provisions  of  Subsection  (1)  above  shall  be  subject 
to  suspension  or  revocation  of  their  right  to  appear 
before    the     Industrial     Commission    or    to    participate    in 
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any  way  in  connection  with  any  matters  which  may 
properly  come  before  the  Commission.  Any  employee  of 
the  Industrial  Commission  shall  be  subject  to  discipline, 
including  discharge,  for  violations  of  Sub-section  (2) 
above. 

Subsection  (1),  the  „  "Anti-Corruption  Rule",  prohibits  the  giving  of 
anything  of  value  to  any  member  or  employee  of  the  Commission  by  anyone 
having  an  interest  in  a  matter  before  the  Commission.  The  Commission 
initially  stated  that  no  proceedings  have  ever  been  initiated  for  violation  of 
the  anti-corruption  rule  and  if  such  proceedings  were  instituted  the 
alleged  violator  would  have  an  opportunity  to  respond  to  the  complaint. 
The  Commission  also  indicated,  however,  that  it  does  not  have  statutory 
authority  to  enforce  violations  of  the  Anti-Corruption    Rule. 

The  Joint  Committee  objects  to  Rule  1 2- ( 3 )  of  the  Industrial  Commission's 
Rules  and  Regulations  Governing  Practice  Before  the  Commission  under  the 
Workman's  Compensation  and  Occupational  diseases  Act  because  the 
Commission  does  not  have  the  statutory  authority  to  enforce  violations  of 
the  Anti-Corruption  Rule  and  because  the  rule  does  not  reflect  the 
Commission's  actual   policy. 

Date  Agency   Response   Received:    November   16,    1981 
Nature  of  Agency   Response:    Refusal 


Law   Enforcement  Merit   Board 


Rule  3-2 


Initial   Publication   in   Illinois   Register:    July   11,    1980 
Date  Second   Notice   Received:    December  23,    1980 
Joint  Committee  Objection:    January  22,    1981 
Specific  Objections: 


Proposed  Rule  3-2  permits  the  Director  of  the  Department  of  Law 
Enforcement  to  make  special  administrative  assignments  designated  by  one 
of  the  following  titles:  Assistant  Director,  Deputy  Director,  Assistant 
Deputy  Director,   Deputy  Superintendent,   or  Special  Agent  VII. 

The  Joint  Committee  objects  to  these  proposed  rules  because  the  Merit 
Board  has  no  statutory  authority  to  propose  a  rule  giving  the  Director 
authority  to  make  a  special  administrative  assignment  creating  the  rank  of 
colonel.  This  objection  is  based  on  the  Authority  granted  the  Joint 
Committee  pursuant  to  Section  7.06(a)  of  the  Illinois  Administrative 
Procedure  Act. 


Date  Agency    Response   Received:    February   18,    1981 
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Nature  of  Agency   Response:    Modify 

Publication  as  Adopted   in    Illinois   Register:    March   13,    1981 

Effective  Date:    March  2,    1981 

Office  of  Consumer  Services 

Rule   I,    "Financial   and   Technical   Assistance"    [Existing] 

Basis  of  Review:    Five-Year/ Labor   Laws  and   Consumer   Protection 
Joint  Committee  Objection:    August  20,    1981 
Specific  Objections: 

Rule  I  of  the  Rules  and  Regulations  for  applying  for  Financial  and 
Technical  Assistance  provides,  in  part,  that  a  consumer  group's  application 
for  assistance  is  first  reviewed  by  the  Office  of  Consumer  Service's 
professional  staff  which  prepares  a  recommendation  for  the  Office's 
Director.  This  rule  also  states  that  "the  application  and  recommendation  is 
then  sent  to  the  Director  for  review."  Rule  I  also  provides  that  if  an 
application  is  approved,  the  Director  will  send  the  applicant  a  letter 
containing  the  formal  approval  and  budget  as  approved  by  the  Office. 

As  the  rule  currently  reads,  the  judging,  evaluating  and  granting  of 
applications  for  financial  and  technical  assistance  lies  within  the  discretion 
of  the  Office.  The  Office  stated  that  it  has  no  specific  standards  and 
criteria  other  than  those  set  forth  in  the  eligibility  guidelines  fo  Rule  III 
of  the  Rules  and  Regulations  for  Public  Participation.  After  reviewing  the 
standards  and  criteria  are  inadequate. 

It  appears  that  the  mandate  of  Section  4.02  of  the  IAPA,  which  requires 
that  each  rule  which  implements  a  discretionary  power  include  the 
standards  by  which  the  Agency  shall  exercise  the  power,  is  not  being 
fulfilled.  Therefore,  the  Joint  Committee  objects  to  Rule  I  because  the 
rule  lacks  the  standards  and  criteria  for  the  judging,  evaluating  and 
granting  of,    applications   for   financial   and  technical   assistance. 

Date  Agency   Response   Received:    December  9,    1981 
Nature  of  Agency   Response:    Withdrawal 

Rules    III,    Section   F,    "Financial   and   Technical   Assistance"    [Existing] 

Basis  of  Review:    Five-Year/Regulation  of  Occupations 
Joint   Committee  Objection:    August  20,    1981 
Specific  Objections: 

Rule   III,    Section   F  states,    in   part: 
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If  a  consumer  group  is  selected  to  receive  financial 
assistance,  they  will  have  to  abide  by  provisions  of 
U.S.  Office  of  Management  and  Budget  (OMB),  circular 
A-102.  Copies  of  the  circular  will  be  provided  to 
selected  applicants  by  the  Office.  The  only  sections  of 
OMB  circular  A-102  that  do  not  apply  to  applicants  for 
financial  assistance  are  the  applications  and  reporting 
requirements  which  are  superceded  by  the  Office  of 
Consumer  Services'   own   requirements. 

Section  6.01  of  the  IAPA  provides  in  part,  "if  an  agency  proposes  or 
adopts  federal  rules  or  portions  thereof,  the  requirement  that  the  full  text 
thereof  be  filed  shall  be  satisfied  by  filling  with  the  applicable  notice  a 
photographic  or  other  reproduction  of  such   rules." 

As  this  provision  currently  reads,  any  provision  or  requirements  issued  by 
the  U.S.  Office  of  Management  and  Budget  in  circular  A-102  must  be 
followed  by  all  consumer  groups  which  receive  assistance  from  the  Office  of 
Consumer  Services.  When  the  Office  was  asked  if  it  had  any  standards 
and  criteria  used  in  deciding  which  applicants  will  be  provided  with  a  copy 
of  the  circular.  When  the  Office  was  asked  if  it  had  any  requirements 
that  supercede  sections  of  OMB  circular  A-102,  the  Office  stated  that  it 
had  none.  The  Office  also  stated  that  in  the  event  that  circular  A-102 
were  superceded,  it  would  supply  the  consumer  groups  with  the  new 
requirements. 

It  appears  that  Rule  III,  Section  F  violates  the  mandates  set  forth  in 
Section  6.01  of  the  IAPA  because  the  Office  of  Consumer  Services  has  not 
filed  the  circular  with  the  Secretary  of  State.  Therefore,  the  Joint 
Committee  objects  because  Rule  III,  Section  F  has  not  met  the  statutory 
requirements  imposed  by  Section  6.01    of  the   IAPA. 

Date  Agency   Response  Received:    December  9,    1981 
Nature  of  Agency   Response:   Withdrawal 

Rule   IV,   Section   B,    "Financial  and  Technical  Assistance"    [Existing] 

Basis  of  Review:    Five-Year/ Labor  Laws  and   Consumer  Protection 
Joint  Committee  Objection:    August  20,    1981 
Specific  Objections: 

Rule  IV,  Section  B  of  the- Rules  and  Regulations  for  Applying  for  Financial 
and  Technical  Assistance  states: 

If  your  application  and  budget  approved  and  your 
participation  costs  are  to  be  reimbursed,  a  staff  member 
will  be  assigned  as  the  formal  contact  person  for  the 
Office.  That  person  will  be  asked  to  place  on  file 
comments  on  the  quality  of  work  as  it  progresses.  The 
assigned  staff  member  will  also  be  asked  to  report  on 
their    estimation    of   the    appropriateness    of   your    claimed 
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expenditures  in  terms  of  your  contribution  to  the 
proceeding.  If  you  then  apply  for  reimbursement  of 
participation  costs  in  additional  proceedings  or  for 
supplemental  funding,  the  Office  will  consider  the 
quality  of  your  past  performance. 

As  this  Rule  currently  reads,  the  judgement  and  determination  as  to  how 
and  to  what  extent  these  past  performance  reports  will  be  utilized  by  the 
Office  in  its  determination  as  to  whethr  further  consumer  group's 
applications  for  reimbursements,  participation  costs  in  additional 
proceedings  or  for  supplemental  funding  will  or  will  not  be  granted,  lies 
within  the  discretion  of  the  Office.  The  Office  has  stated  that  it  had  no 
specific  standards  and  criteria  other  than  those  set  forth  in  the  eligibility 
guidelines  of  Rule  Ml  of  the  Rules  and  Regulations  for  Public  participation. 
It  appears  that  these  standards  and  criteria  are  inadequate. 

It  appears  that  the  mandate  of  Section  4.02  of  the  IAPA,  which  requires 
that  each  rule  which  implements  a  discretionary  power  include  the 
standards  by  which  the  Agency  shall  exercise  the  power,  is  not  being 
fulfilled.  The  Joint  Committee  objects  to  Rule  IV,  Section  B  because  the 
rule  lacks  the  standards  and  criteria  which  the  Office  employs  to  determine 
how  and  to  what  extent  past  performance  reports  of  consumer  groups  will 
be  utilized  in  the  Office's  determination  as  to  whether  further  consumer 
group's  applications  for  reimbursement,  participation  costs  in  additional 
proceedings  or  for  supplemental   funding  will  or  will   not  be  granted. 

Date  Agency   Response  Received:    December  9,    1981 
Nature  of  Agency   Response:   Withdrawal 

Rule   ill,    "Public  Participation"    [Existing] 

Basis  of  Review:    Five-Year/Labor  Laws  and  Consumer  Protection 
Joint  Committee  Objection:    August  20,   1981 
Specific  Objections: 

Rule  III  of  the  Rules  and  Regulations  for  Public  Participation  sets  forth 
eligibility  guidelines  that  consumer  groups  who  wish  to  participate  in 
proceedings  before  utility  regulatory  commmissions  must  meet  in  order  to 
receive  financial  or  technical  assistance.      Rules   III    provides,    in   part: 

No  consumer  group  shall  receive  financial  or  technical 
assistance  from  the  Office   unless   the  consumer  group's: 

1 )  representation  of  a  consumer  interest  would 
substantially  contribute  to  a  full  and  fair  determination 
of  the    issues   to   be   considered   in   the   proceedings:    and 

2)  particiapation  in  the  proceeding  is  necessary  to  the 
effective   representation   of  the  consumer   interest. 

This   rule  also  states,    in   part: 
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No  consumer  group  shall  receive  financial  or  technical 
assistance  from  the  Office  unless  the  consumer  interest 
would  not  be  effectively  represented  because:  1  )  the 
consumer  group  does  not  have  reasonably  available  and 
cannot  reasonably  obtain  sufficient  resources  to 
participate  effectively  in  the  proceeding;  or  2)  (a)  the 
economic  gain  or,  loss  to  the  consumer  group  and  any 
consumer  with  regard  to  the  outcome  of  the  proceedings 
is  small  relative  to  the  cost  of  effective  participation  in 
the  proceeding;  and  (2)(b)  the  costs  of  effective 
participation  are  small  relative  to  the  social,  economic  or 
environmental  consequences  of  the  outcome  of  the 
proceeding. 

As  this  rule  currently  reads,  the  judgment  and  determination  of  whether  a 
consumer  group's  application  will  or  will  not  be  approved,  lies  within  the 
discretion  of  the  Office.  The  Office  stated  that  it  has  no  specific 
standards  and  criteria  other  than  those  listed   in   Rule   III. 

The  terminology  used  in  Rule  III  (i.e.  "reasonably,"  "cannot  reasonably 
obtain  sufficient  resources,"  "costs...  are  small  relative  cost..."}  gives 
little  guidance  and  fails  to  set  any  identifiable  standards  or  guidelines  for 
the  agency's  discretion.  Therefore,  it  appears  that  the  mandate  of  Section 
4.02  of  the  IAPA,  which  requires  that  each  rule  which  implements  a 
discretionary  power  include  the  standards  by  which  the  agency  shall 
exercise  the  power,  is  not  being  fulfilled.  The  language  contained  in  Rule 
III  is  vague  and  general,  and  renders  the  rule  useless  and  inadequate  for 
making  any  type  of  substantive  determination.  The  Joint  Committee  objects 
to  Rule  IS!  because  the  rule  lacks  sufficient  standards  and  criteria  for 
judging  and  evaluating  consumer  group  applications. 

Date  Agency   Response   Received:    December  9,    1981 
Nature  of  Agency   Response:    Withdrawal 

Rule  VI,   Section  2,   "Public  Participation"    [Existing] 

Basis  of  Review:    Five-Year/ Labor  Laws  and   Consumer  Protection 
Joint  Committee  Objection:    August  20,    1981 
Specific  Objections: 

Rule  VI,  Section  2  states,  in  part,  that  "approval  of  applications  to 
represent  consumers  as  a  general  class  may  be  given,  but  as  a  policy  the 
Office  will  give  preference  to  applicants  who  define  their  interest  or  point 
of  view  with  greater  specificity." 

As  this  rule  currently  reads,  the  judgement  and  determination  of  when  and 
how  the  Office  of  Consumer  Services  will  give  preference  to  applicants  who 
define  their  interest  or  viewpoints  with  greater  specificity,  lies  within  the 
discretion  of  the  Office.  The  Office  has  stated  that  it  has  no  specific 
standards     and     criteria     other     than     those     set     forth     in     the     eligibility 
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guidelines  of  Rule  III.  These  standards  and  criteria  appear  inadequate 
and  an  objection   to  the   Rule  has  been   issued. 

It  appears  that  the  mandate  of  Section  4.02  of  the  IAPA,  which  requires 
that  each  rule  which  implements  a  discretionary  power  include  the 
standards  by  which  the  Agency  shall  exercise  the  power,  is  not  being 
fulfilled.  The  Joint  Committee  object  to  Rule  VI,  Section  2  because  the 
rule  lacks  sufficient  standards  and  criteria  for  determining  when 
performance  will  be  given  to  applicants  who  define  their  interest  or 
viewpoints  with  greater  specificity. 


Date  Agency  Response  Received:    December  9,    1981 
Nature  of  Agency   Response:   Withdrawal 

State  Board  of  Education 

"Certification   Bulletin"    [Existing] 

Basis  of  Review:    Complaint 

Joint  Committee  Objection:    November  17,    1981 

Specific  Objections: 

The  final  paragraph  of  the  State  Board's  July  1981  "Certification  Bulletin" 
reads  thus: 

Students  with  foreign  teaching  credentials  should  be 
advised  to  apply  through  transcript  evaluation:  the 
Certification  and  Placement  Section  has  a  contractual 
arrangement  with  an  outside  source  to  provide  such 
evaluations. 

Section  3.09  of  the  Illinois  Administrative  Procedure  Act  (III.  Rev.  Stat., 
ch.  127,  par.  1003.09)  defines  "rule"  as  "each  statement  of  general 
applicability  that  implements,  applies,  interprets,  or  prescribes  law  or 
policy,"  with  four  exceptions  not  applicable  here.  The  State  Board's 
language  quoted  above  fits  this  definition,  and  because  it  was  never 
adopted  as  a  rule  pursuant  to  Section  5.01  of  the  Illinois  Administrative 
Procedure  Act,   the  Joint  Committee  objects. 

The  other  basis  for  the  Joint  Committee's  objection  is  the  fact  that  Article 
21  of  the  School  Code,  which  governs  the  certification  of  teachers,  is 
silent  on  the  subject  of  applicants  educated  in  foreign  countries.  There  is 
therefore  no  statutory  authority  for  this   rule. 

Date  Agency   Response  Received:    Pending 
Nature  of  Agency   Response:    Pending 

Rule     12.05,     "Rules     and     Regulations     to     Govern     the     Certification     of    Teachers." 
[Existing] 
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Basis  of  Review:    Complaint 

Joint   Committee  Objection:    November   17,    1981 

Specific  Objections: 

Rule  12.05  of  the  Rules  and  Regulations  to  Govern  the  Certification  of 
Teachers  provides  that  applicants  who  complete  a  program  approved  by  the 
National   Council    for  the  Accreditation   of  Teacher   Education    (NCATE)    "May 

be    certified    for    the    type    of    certificate    recommended "       NCATE    is    a 

private  organization. 

Section  21-11.1  of  the  School  Code  (III.  Rev.  Stat.,  ch.  122,  par.  21-11.1) 
provides  that  out-of-state  applicants  who  meet  certain  conditions  are 
eligible  for  Illinois  certification;  among  these  conditions  is  eligibility  for  a 
similar  teacher's  certificate  in  a  state  with  requirements  substantially  equal 
to  those  of  Illinois. 

The  same  statute  places  responsibility  for  prescribing  rules  "establishing 
the  similarity  of  certificates  in  other  states  and  the  standards  for 
determining  the  equivalence  of  requirements"  on  the  State  Board.  The 
Joint  Committee  objects  to  rule  12.05  because  it  delegates  the  power  to 
pass  upon  out-of-state  teacher  education  programs  to  NCATE,  and  there  is 
no  statutory  authority  for  such  a  delegation. 

Date  Agency   Response  Received:    Pending 
Nature  of  Agency   Response:    Pending 

Rules  12.05,    12.21,    "Rules  and   Regulations  to  Govern  the  Certification  of  Teachers." 
[Existing] 

Basis  of  Review:    Complaint 

Joint  Committee  Objection:    November  17,    1981 

Specific  Objections: 

Rules  12.05  and  12.21  of  the  Rules  and  Regulations  to  Govern  the 
Certification  of  Teachers  from  the  basis  of  the  State  Board  of  Education 
policy  for  certification  of  out-of-state  applicants.  It  is  the  Board's  policy 
to  consider  out-of-state  applicants  for  certification  if  they  graduate  from 
an  institution  approved  by  the  National  Council  for  the  Accreditation  of 
Teacher  Education  (NCATE)  or  if  they  are  certified  to  teach  in  another  - 
state.  The  effect  of  this  policy  is  to  require  out-of-state  applicants 
graduating  from  institutions  not  approved  by  NCATE  to  apply  for  and 
receive  certification  in  the  state  in  which  they  attended  college  before 
being  considered  for   Illinois  certification. 

Section  21-11.1  of  the  School  Code  (III.  Rev.  Stat.  ch.  122,  par.  21-11.1) 
states  that  applicants  who  hold  or  who  are  "eligible  to  hold  a  teacher's 
certificate  or  license  under  the  laws  of  another  state... may  be  granted  a 
corresponding  teacher's  certificate  in  Illinois"  if  certain  conditions  are  met. 
There  is  thus  a  class  of  persons  "eligible  to  hold"  another  state's 
certificate  who  are,  under  current  Board  policy,  required  to  become 
certified  or  licensed  in  another  state  as  a  condition  precedent  to 
consideration    for    Illinois    licensure.       The    Joint    Committee    objects    to    the 
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State    Board    policy    embodied    in    Rules    12.05    and    12.21    because    it   conflicts 
with   School   Code  Section   21-11.1. 

Date  Agency   Response   Received:    Pending 
Nature  of  Agency   Response:    Pending 


Rule  12.21  ,    "Rules  and   Regulations  to  Govern  the  Certification  of  Teachers." 
[Existing] 

Basis  of  Review:    Complaint 

Joint  Committee  Objection:    November   17,    1981 

Specific  Objections: 

Rule  12.21  of  the  Rules  and  Regulations  to  Govern  the  Certification  of 
Teachers  provides  that  out-of-state  applicants  who  complete  a  program 
which  is  approved  by  the  state  in  which  the  institution  offering  the 
program  lies  "shall  be  evaluated  in  accordance  with  Illinois  certification 
requirements."  State  Board  of  Education  representatives  stated  at  a 
conference  held  on  September  11,  1981,  that  evaluators  check  the 
transcripts  of  out-of-state  applicants  for  a  one-to-one  correspondence  of 
credit  hours  completed  at  the  out-of-state  institution  with  coursework 
required  of  applicants  graduating  from  Illinois  institutions.  The 
representatives  also  stated  that  if  an  out-of-state  institution  is  reorganized 
by  the  state  in  which  it  lies,  credits  earned  at  that  institution  are 
automatically  applied  toward  Illinois  coursework  requirements.  In  other 
words,  there  is  no  independent  analysis  of  the  other  state's  standards  for 
accrediting   its  teacher  training   institutions. 

Section  21-11. 1  of  the  School  Code  (III.  Rev.  Stat.,  ch.  122,  par  21-11.1) 
sets  several  conditions  for  eligibility  of  of  out-of-state  applicants  for 
Illinois  certification.  Among  these  is  the  requirement  that  the  applicant  is 
certified  or  eligible  for  certification  in  another  state  and  "(t)hat  the 
requirements  for  a  similar  teacher's  certification  in  the  particular 
state. .  .were. .  .substantially  equal  to  the  requirements  in  force  at  the  time 
the  application  is  made  for  the  certification   in  this  state." 

Rule  12.21  and  State  Board  policy  does  not  fulfill  the  statutory  mandate 
for  two  reasons.  First,  the  State  Board's  requirement  of  one-to-one 
correspondence  between  credits  completed  at  the  out-of-state  institution 
and  Illinois  credit  requirements  is  more  stringent  than  "substantially  equal" 
-  the  standard  contained  in  the  statute.  Second,  the  lack  of  any 
mechanism  or  policy  to  check  the  accreditation  practices  of  the  other  states 
means  that  the  State  Board  does  not  determine  whether  the  quality  of 
out-of-state  teacher  education  is  "substantially  equal"  to  Illinois  teacher 
education.  The  Joint  Committee  objects  to  Rule  12.21  because  it  does  not 
comply   with   School   Code   Section   21-11.1. 

Date  Agency   Response   Received:    Pending 
Nature  of  Agency   Response:    Pending 
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Amendments   to  the   Rules  and    Regulations   to  Govern   the  Administration   and   Operation 
of  Special   Education 

Initial    Publication   in    Illinois   Register:    December  5,    1980 
Date  Second   Notice   Received:    January   20,    1981 
Joint   Committee  Objection:  -February   27,    1981 
Specific  Objections: 

1.  Proposed  rules  8.05  and  8.07-2(2).  These  proposed  rules  concern 
the  responsibility  for  payment  of  costs  for  special  education,  related 
services,  and  room  and  board.  The  Joint  Committee  objected  to  these 
proposed  rules  because  they  fail  to  clearly  state  that  the  primary 
responsibility  for  room  and  board  is  on  the  State  Board  of  Education 
and  not  the  local  school  districts,  in  accordance  with  Article  14, 
Sections  7.02  (eighth  paragraph)  and  8.01  (fifth  paragraph)  of  the 
School  Code.  The  specific  language  upon  which  this  objection  is 
based  is  contained   in  both  of  these  Sections  and   reads  as  follows: 

Room  and  board  costs  not  provided  by  a  state  agency  other  than  the 
State  Board  of  Education  shall  be  provided  by  the  State  Board  of 
Education  on  a  current  basis. 

2.  Proposed  rule  8.05  (4).  This  proposed  rule  authorizes  the  State 
Board  of  Education  to  disapprove  individual  residential  placements  of 
children  in  need  of  special  education.  The  Joint  committee  objected  to 
this  proposed  rule  because  neither  Article  14,  Section  8.01  of  the 
School  Code,  nor  Title  45  of  the  Code  of  Federal  Regulations  gives 
the  State  Board  of  Education  the  authority  to  review  the  individual 
placement  of  each  child  provided  with  special  education  services. 
Rather,  the  State  Board  of  Education  is  oniy  authorized  to  promulgate 
rules  and  regulations  as  to  how  local  school  districts  do  their  local 
individual  review  of  each  child  that  the  local  district  is  providing  with 
special  education  services. 

Date  Agency   Response   Received:    June  2,    1981 

Nature  of  Agency   Response:    Modify/Withdraw 

Publication  as  Adopted  in   Illinois   Register:    November  6,    1981 

Effective  Date:    October  27,    1981 

Illinois  Board  of  Higher  Education 

Guidelines     for    Administration    of    the    Illinois     Financial    Assistance    Act     [Emergency 
Amendment] 

Publication   in    Illinois   Register:    January   23,    1981 
Effective   Date:    January   13,    1981 
Joint   Committee  Objection:    February   27,    1981 
Specific  Objections: 
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This  rulemaking  is  an  improper  use  of  the  emergency  rulemaking  process 
for  two  reasons.  First,  there  did  not  exist  a  sufficient  "threat  to  the 
public  interest,  safety,  or  welfare,"  as  required  by  Section  5.02  of  the 
Illinois  Administrative  Procedure  Act.  Second,  to  the  extent  there  may 
have  been  an  emergency,  that  emergency  was  entirely  the  result  of  the 
Board's  failure  to  promulgate  this  rulemaking  in  a  reasonably  expeditious 
manner. 

Date  Agency   Response   Received:    None 
Nature  of  Agency   Response:    Refuse 

Statewide  Health  Coordinating   Council 

Section  7.1    of  the   Illinois   Health   Planning   Guidance  Document   [Emergency] 

Publication   in   Illinois  Register:    April   10,    1981 
Effective  Date:    March  30,    1981 
Joint  Committee  Objections:    May   13,    1981 
Specific  Objections: 


This  emergency  rulemaking  establishes  guidelines  by  which  Health  Systems 
Agencies  are  to  develop  Health  Systems  Plans.  The  Plans  of  the  eleven 
agencies  will  then  be  combined  to  form  the  State  Health  Plan  as  required 
by  the  Department  of  Health  and  Human  Services.  This  emergency 
rulemaking  is  designed  to  assure  some  uniformity  in  the  Health  Systems 
Plans  to  better  enable  the  Council   to  develop  the  State  Health  Plan. 

The  Joint  Committee  objects  to  this  use  of  emergency  rulemaking  because 
any  emergency  which  may  exist  is  solely  the  result  of  the  Council's  failure 
to  promulgate  this   rulemaking   in  a   reasonably  expeditious  manner. 

Date  Agency   Response  Received:    June  17,    1981 
Nature  of  Agency   Response:    Refusal 


STATEMENTS  OF  RECOMMENDATION 

Code   Departments 
Department  of  Human    Rights 

Guidelines  on   Discrimination   in   Employment 
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Joint  Committee   Recommendation:    August  20,    1981 
Specific   Recommendation: 

The  Illinois  Administrative  Procedure  Act  Defines  "rule"  as  "each  agency 
statement  of  general  applicability  that  implements,  applies,  interprets,  or 
prescribes  law  of  pt)licy..."  (III.  Rev.  Stat.  1979,  ch.  127,  par. 
1003.09).  The  FEPC,  in  1976,  published  a  pamphlet  entitled  "Guidelines 
on  Discrimination  in  Employment  under  the  Fair  Employment  Practices  Act." 
These  "guidelines"  included  the  Commission's  interpretation  of  certain  key 
statutory  provisions  relating  to  sex  discrimination,  discrimination  because 
of  handicaps  unrelated  to  ability,  inquiries  into  arrest  or  conviction 
records,  and  religious  discrimination.  For  example,  Section  3.2(c)  of  the 
"Guidelines"  defines  "physical  or  mental  handicap  unrelated  to  ability"  as 
"any  handicap. .  .which ,  with  reasonable  accomodation,  does  not  prevent 
performance  of  the  essential  functions  of  the  job  in  question."  These 
"guidelines"  clearly  come  within  the  IAPA  definition  of  "rule"  and  should 
therefore  be  promulgated  as  rules  in  accordance  with  Section  5.01  of  the 
Act   (III.    Rev.    Stat.    1979,    ch.    127,    par.    1005.01). 

Failure  to  promulgate  these  "guidelines"  as  rules  in  accordance  with  the 
IAPA  may  create  an  opportunity  for  challenging  the  validity  of  the  policies 
contained  therein  under  Section  4(c)  of  the  IAPA,  which  provides  that  "no 
agency  rule  is  valid  or  effective  against  any  person  or  party,  nor  may  it 
be  invoked  by  the  agency  for  any  purpose,  until  it  has  been  made 
available  for  public  inspection  and  filed  with  the  Secretary  of  State  as 
required   by   this  Act"    (III.    Rev.    Stat.    1979,    ch.    127,    par.    1004(c)). 

The  Joint  Committee  recommends  that  the  Department  of  Human  Rights 
promulgate  rules  which  reflect  the  interpretive  guidelines  previously 
published  by  the  Fair  Employment  Practices  Commission, 

Date  Agency   Response  Received:    November  17,    1981 
Nature  of  Agency   Response:    Will  initiate  rulemaking 

Department  of  Labor 

Unemployment   Insurance:    Reciprocal   Coverage 

Joint  Committee  Recommendation:    August  20,    1981 
Specific  Recommendation: 

Section  2700  of  the  Illinois  Unemployment  Insurance  Act  authorizes  the 
state  to  enter  into  reciprocal  arrangements  with  other  states,  the  federal 
government,  and  Canada  with  regard  to  unemployment  insurance  coverage, 
the  payment  of  benefits,  the  collection  of  contributions,  and  the  combining 
of  an  individual's  wages  and  employment  from  different  localities.  Two 
current   regulations  of  the   Department  are   related  to  this   section. 
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Regulation  20  sets  forth  requirements  for  the  payment  of  interstate 
benefits  and  Regulation  29  sets  forth  requirements  for  elections  of 
coverage  by  employers  for  multi-state  workers  as  part  of  the  "Interstate 
Reciprocal  Coverage  Arrangement."  These  regulations  set  forth  some 
useful   information,    but  are   not  complete. 

BSB  No.  1219  and  BSB  No.  831  contain  information  about  a  Consolidated 
Interstate  Plan  for  Combining  Wages  and  an  Extended  Interstate  Plan  for 
combining  Wages.  CSB  No.  200  explains  requirements  under  the  Interstate 
Maritime  Reciprocal  Arrangement.  CSB  No.  121  and  CSB  No.  103  both 
contain   information  about  the   Interstate  Reciprocal   Coverage  Arrangement. 

Some  of  the  Information  contained  in  these  bulletins  may  be  obsolete.  But 
some  of  it  contains  policy,  especially  that  which  applies  directly  to 
claimants  or  employers,  which  is  appropriate  for  rulemaking.  This 
information  should  provide  a  foundation  upon  which  a  more  complete 
explanation  of  reciprocal  arrangements  can  be  incorporated   in  the   rules. 

Date  Agency   Response  Received:    December  4,    1981 
Nature  of  Agency   Response:    Will   initiate  rulemaking. 

Unemployment   Insurance:    Disclosure  of  Claimant   Information  to  Employers 

Joint  Committee   Recommendation:    August  20,    1981 
Specific   Recommendation: 

Section  1900  of  the  Act  provides  that  employing  units  may  be  furnished 
with  such  information,  as  may  be  deemed  proper  within  the  discretion  of 
the  Director,  as  is  necessary  to  enable  it  to  fully  discharge  it  obligations 
or  safeguard  its  rights  under  this  Act.  Rules  by  which  to  guide  the 
Director's  exercise  of  his  discretion  to  disclose  confidential  information 
would  be  appropriate  and  would  inform  employers  as  to  what  types  of 
information  could  be  made  available  to  them.  Regulation  31  deals  generally 
with  the  disclosure  of  information  but  does  not  include  policies  regarding 
the  kinds  of  information  available  to  employers.  Such  policies  are  found  in 
ASB    No.    111  . 

Date  Agency   Response   Received:    December  4,    1981 
Nature  of  Agency   Response:    Will   initiate  rulemaking. 

Unemployment   Insurance:    Disclosure  of  Claimant   Information   to   Public  Agencies 

Joint   Committee   Recommendation:    August  20,    1981 
Specific   Recommendation: 

Section  1900  of  the  Act  provides  that  the  Director  shall  or  may  as  he 
deems     proper    furnish    certain     information     to    various    public    agencies    or 
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officers.  Regulation  31  ,  which  deals  with  the  disclosure  of  information  to 
such  agencies  does  not  deal  with  the  method  of  agency  inquiry  or  with 
information  to  be  made  available  to  CETA  prime  sponsors  or 
subcontractors.  Rule-like  policies  with  respect  to  both  of  these  subjects 
are  found  in  ASB  No.  111,  BSB  Nos.  1299  and  1312,  and  AB  No.  692, 
Sup.    No.    5.      These   policies   should   be  embodied   in   rules. 

Date  Agency   Response   Received:    December  4,    1981 
Nature  of  Agency   Response:    Will   initiate   rulemaking. 

Unemployment   Insurance:    Disclosure  of  General   Labor  Market   Information 

Joint  Committee   Recommendation:    August   20,    1981 
Specific   Recommendation: 

Section  1900  of  the  Act  authorizes  the  Director  to  publish  or  release 
general  labor  market  information  and  to  furnish  such  information  as  he  may 
deem  proper  to  such  individual  or  public  officer  or  agency  as  he  may  by 
regulation  prescribe.  Regulation  31  provides  generally  for  the  disclosure 
of  general  labor  market  information  but  does  not  deal  with  the  method  by 
which  to  obtain  prevailing  wage  information  or  the  types  of  information 
which  can  be  obtained  from  the  Wage  Rate  Service.  AB  No.  602  contains 
"regulations"  concerning  these  subjects  which  should  properly  be  embodied 
in   rules. 

Date  Agency   Response   Received:    December  4,    1981 
Nature  of  Agency   Response:    Will    initiate   rulemaking. 

Unemployment   Insurance:    Definition  of  "Employing   Unit" 

Joint  Committee  Recommendation:    August  20,    1981 
Specific   Recommendation: 

Section  204  of  the  Illinois  Unemployment  Insurance  Act  defines  the  term 
"employing  unit"  as  used  pursuant  to  the  Act.  The  Department  has  no 
rules  further  defining  or  interpreting  this  term.  However,  the 
Department's  Digest  of  Interpretations,  number  1000  through  1499,  contains 
interpretations  of  the  statutory  definition  of  "employing  unit"  which  explain 
the  various  types  of  establishments  which  are  employing  units,  some  details 
about  employing  unit  responsibilities  under  the  Act,  the  duration  of  an 
employing  unit's  existence,  and  ways  in  which  true  ownership  of  an 
employing  unit  is  determined.  This  type  of  policy  information  would  be 
useful  in  rules,  particularly  for  new  establishments  which  could  be 
potential  employing   units. 


Date  Agency   Response   Received:    December  4,    1981 


130 


Nature    of    Agency     Response:     Will     initiate     rulemaking,     but    seems    to    disagree 
about  the   scope  of  the   necessary   rulemaking. 

Unemployment   Insurance:    Definition  of  "Employer" 

Joint  Committee  Recommendation:    August  20,    1981 
Specific   Recommendation: 

Section  205  of  the  Illinois  Unemployment  Insurance  Act  defines  "employer" 
as  the  term  is  used  pursuant  to  teh  Act.  Generally,  an  "employer"  is  and 
"employing  unit"  which  is  liable  under  the  Act.  The  Department  does  not 
discuss  the  meaning  of  "employer"  in  its  rules  and  regulations.  The 
Department's  Digest  of  Interpretations  (DOI),  however,  does  expand  upon 
and  interpret  this  definition. 

DO!  Nos.  1500  through  1999  provide  explanations  relating  to  determining 
employer  status  and  liability.  DOI  Nos.  2000  through  2499  contain  policy 
concerning  how  "employer"  status  is  transferred  from  a  predecessor 
employer  to  a  successor  employer.  DOI  Nos.  2500  through  2999  explain 
how  transfers  of  assets  affect  "employer"  status.  DOI  numbers  3000 
through  3499  explain  the  meaning  of  "tacking"  and  how  it  applies  to  the 
transfer  of  "employer"  status  and  experience.  DOI  Nos.  4000  through  4499 
discuss  Department  policy  concerning  continuity  of  employer  status  and 
liability. 

This  material,  while  containing  specific  examples  which  would  not  need  to 
be  included  in  rules, sets  forth  general  principles  and  policies  in  the  areas 
mentioned  above  which  should  be  embodied   in   rules. 

Date  Agency   Response  Received:    December  4,    1981 
Nature  of  Agency   Response:   Will   initiate  rulemaking. 

Unemployment   Insurance:    Definition  of  "Employment" 

Joint   Committee   Recommendation:    August  20,    1981 
Specific   Recommendation: 

"Employment"  is  defined  by  the  Illinois  Unemployment  Insurance  Act  in  a 
series  of  its  sections.  These  sections  of  the  Act  not  only  define 
"employment"  generally,  but  also  address  "employment"  as  it  applies  to 
specific  areas  or  situations,  involving  such  things  as  where  employment  is 
performed,  services  which  are  or  are  not  "employment,"  "employees"  of 
"employees,"  agricultural  labor,  aeronautical  and  maritime  labor,  domestic 
services,  real  estate  salesmen,  employment  of  family  members,  employment 
outside  of  Illinois,  government  employment,  non-profit  employers,  services 
covered  by  federal  unemployment  compensation,  student  workers,  insurance 
agents  and   solicitors,    and   services   by   directors  of  corporations. 

The  Department  has  developed  in  its  Digest  of  Intepretations  expanded 
policies    and    interpretations    for    a    variety    of    these    sections    of    the    Act. 
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These  are  Sections  206,  207,  208,  209,  210,  212,  213,  211,  215,  216,  217, 
218,  219,  221,  223,  225,  226,  227,  228,  230,  232,  and  233.  All  of  these 
sections  of  the  Act  help  explain  the  meaning  of  "employment."  The  part  of 
the  Digest  of  Interpretations  which  apply  to  these  sections  are  found  in 
DOI  Nos.  4700  through  17,699.  While  setting  forth  many  specific 
applications  which  would  not  need  to  be  included  in  rules,  these  pages  of 
the  Digest  also  contaip  general  interpretations  and  principles  concerning 
the  above  mentioned  sections  of  the  Act  which  are  appropriate  for 
rulemaking. 

Date  Agency  response   Received:    December  4,    1981 

Nature  of  Agency   Response:    Will    initiate   rulemaking 

Unemployment   Insurance:    Definition  of  "Wages" 

Joint  Committee  Recommendation:    August  20,    1981 

Specific  Recommendation: 

Sections  234  and  235  of  the  Illinois  Unemployment  Insurance  Act  explain 
and  define  what  constitutes  "wages"  under  the  Act.  The  Department  has 
developed  interpretations  of  these  sections,  appropriate  for  rulemaking, 
which  address  when  credit,  expenses,  damages  including  back  pay,  union 
payments  and  benefits,  payments  in  lieu  of  notice,  premiums  and  stocks, 
sick  pay,  vacation  pay,  prizes,  retirement  pay,  advances,  and  gifts  are 
considered  to  be  "wages"  covered  by  the  Act.  Thes  policies  and 
interpretations  are  found  in  TPU  460.25,  TPU  460.3,  TPU  460.35,  TPU 
460.45,    TPU   460.65   and   DOI    Nos.    17,700   through   18,899. 

Date  Agency   Response   Received:    December  4,    1981 

Nature  of  Agency    Response:    Will   initiate   rulemaking,    but   indicates   that   some  of 
the  cited  policy  statements  are  obsolete. 

Unemployment   Insurance:    Treatment  of  Wages  Not  Paid 

Joint  Committee  Recommendation:    August  20,    1981 

Specific   Recommendation: 

Section  405  of  the  Act  provides: 

The  Director  may,  for  the  purpose  of  determining  benefit  rights  of  a 
claimant,  treat  wages  payable  but  unpaid  as  wages  paid,  where  such 
wages  are  not  paid,  where  such  wages  are  not  paid  because  of  the 
insolvency,   bankruptcy,   or  other  financial  difficulty  of  the  employer. 

This  provision  is  not  implemented  by  rules  or  any  other  formal  policy 
statement  identified  by  the  staff.  A  claimant  should  be  able  to  determine 
the  circumstances  in  which  the  Director  will  treat  his  wages  not  paid  due 
to  the  insolvency  or  other  financial  difficulty  of  the  employer  as  wages  for 
the  purpose  of  determining   his  benefit  rights.      Rulemaking   is  appropriate. 

Date  Agency   Response   Received:    December  4,    1981 
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Nature  of  Agency   Response:    Will    initiate   rulemaking. 

Unemployment   Insurance:    Elections  of  Coverage  by   Employers 

Joint  Committee   Recommendation:    August  20,    1981 

Specific   Recommendation: 

Section  302  of  the  Illinois  Unemployment  Insurance  Act  provides  that 
employing  units  not  otherwise  subject  to  Act  may  elect  to  become  a  liable 
"employer"  under  the  Act.  No  regulation  of  the  Department's  addresses 
this  subject  with  regard  to  standard  coverage  under  the  Act,  although 
Regulation  29  does  set  forth  requirements  relating  to  elections  of  coverage 
for  multi-state  workers. 

However,  DOI  Nos.  20,700  through  20,999  contain  interpretations  of 
Section  302  of  the  Act  which  discuss  who  may  or  may  not  elect  coverage, 
the  filing  and  withdrawal  of  valid  applications  for  election,  standards  for 
approving  such  elections,  the  responsibilities  and  liability  of  employers  who 
elect  coverage,  and  the  acceptance  of  retroactive  applications  for  election. 
The  general  principles  and  interpretations  set  forth  in  this  part  of  the 
Digest  are  appropriate  for  rulemaking. 

Date  of  Agency   Response   Received:    December  4,   1981 

Nature   of  Agency    Response:    Will    initiate    rulemaking,    but   believes   that   most   of 
the  cited   policy  statements  are  obsolete. 

Unemployment   Insurance:    Employers   Liable  Due  to  Concurrent  Federal   Liability 

Joint  Committee   Recommendation:    August  20,    1981 

Specific   Recommendation: 

Section  245  of  the  Illinois  Unemployment  Insurance  Act  states  that  any 
employing  unit  which  is  an  "employer"  under  the  Federal  Unemployment 
Insurance  Act  shall  be  an  "employer"  under  the  Illinois  Law  as  well. 
Section  231  of  the  Illinois  Unemployment  Insurance  Act  provides  that 
employing  units  liable  solely  because  of  Section  245  may  choose  to  have  its 
Illinois  workers  covered  under  ths  unemployment  compensation  law  of 
another  state  instead.  The  Director  must  approve  such  actions.  There 
are  no  Department  regulations   relating  to  this. 

DOI  No.  16,930  expands  upon  Section  231  by  providing  for  a  retroactive 
waiver  of  Illinois  coverage  for  certain  employing  units  which  have  chosen 
to  be  covered  under  the  laws  of  another  state.  This  is  policy  appropriate 
for   rulemaking. 

Date  Agency   Response   Received:    December  4,    1981 

Nature  of  Agency   Response:    Will   consider   initiating   rulemaking. 

Unemployment   Insurance:    Notices   for   Elections  and   Termination  of  Elections 

Joint  Committee   Recommendation:    August  20,    1981 
Specific   Recommendation: 

133 


Section    1404   A   6   of  the  Act   provides   that: 

Written  elections  to  make  payments  in  lieu  of  contributions  and  written 
notices  of  termination  of  election  shall  be  filed  in  such  form  and  shall 
contain   such   information  as  the   Director  may   prescribe. 

The  Joint  Committee,  identifies  no  rule,  regulation,  or  other  formal 
statement  of  policy  prescribing  the  forms  and  information  required.  This 
provision   is  appropriate   for   implementation   by    rulemaking. 

Date  Agency   Response   Received:    December  4,    1981 

Nature  of  Agency    Response:    Will    initiate   rulemaking. 

Unemployment   Insurance:    Non-profit  Organizations'    Croup  Accounts 

Joint   Committee   Recommendation:    August   20,    1981 

Specific   Recommendation: 

Section  1404  E  of  the  Act  permits  two  or  more  non-profit  organizations  who 
have  elected  to  make  payments  lieu  of  contributions  to  file  a  joint 
application  for  the  establishment  of  a  group  account.  The  application  is  to 
be  filed  in  such  form  and  contain  such  information  as  the  Director  may 
prescribe.  Nor  rule,  regulation,  or  other  formal  statement  of  policy 
implements  this   provision.      Rulemaking   would   be  appropriate. 

Date  Agency    Response   Received:    December  4,    1981 

Nature  of  Agency   Response:    Will    initiate   rulemaking 

Unemployment   Insurance:    Criteria   for  Approval  of  Croup  Accounts 

Joint  Committee  Recommendation:    August  20.    1981 

Specific   Recommendation: 

Section  1404  E.  of  the  Act  requires  the  Director  to  establish  a  group 
account  by  order  upon  his  approval  of  a  joint  application.  No  criteria  for 
approval  of  the  application  are  set  up  in  the  Act  or  in  the  Rules  and 
Regulations.  Non-profit  organizations  deserve  to  know  the  bases  on  which 
their  applications  are  judged.  Rulemaking  would  be  an  appropriate  way 
for  the   Department  to  establish   those  criteria. 

Date  Agency   Response   Received:    December  4,    1981 

Nature  of  Agency   Response:    Will    initiate   rulemaking. 

Unemployment     Insurance:      Conditions     for     Maintenance     and     Termination     of     Group 
Accounts 

Joint   Committee   Recommendation:    August  20,    1981 
Specific   Recommendation: 

Section   1404   E  of  the  Act  provides  that: 
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the  Director  shall  by  regulation  prescribe  the  conditions  for 
establishment,  maintenance  and  termination  of  group  accounts,  and  for 
addition  of  new  members  to  and  withdrawal  of  active  members  from 
such  accounts. 

No  regulations  implementing  this  provision  exist.      Rulemaking   is   required. 

Date  Agency   Response  Received:    December  4,    1981 

Nature  of  Agency   Response:    Will   initiate   rulemaking. 

Unemployment   Insurance:    Termination  of  Coverage  for  Employers 

Joint  Committee   Recommendation:    August  20,    1981 

Specific   Recommendation: 

Section  301  of  the  Illinois  Unemployment  Insurance  Act  provides  that  an 
employing  unit  shall  cease  to  be  an  employer  only  upon  written  application 
to  the  Director,  and  even  then  only  under  certain  conditions.  The 
Department  has  no  regulations  concerning  such  termination.  The 
Deparmtment,  however,  has  set  forth  policy  and  interpretations  concerning 
this  Section  301    in  its  Digest  of  Interpretations. 

DO!  Nos.  20,400  through  20,699  explain  among  other  things  the  times  and 
manner  in  which  application  for  termination  of  coverage  can  be  made,  the 
termination  of  coverage  for  successor  employers  made  liable  by  election, 
the  basis  upon  which  automatic  terminations  are  made,  and  the  withdrawal 
of  applications  for  termination  of  coverage.  The  general  principles  and 
interpretations  contained  in  this  information  are  appropriate  for 
rulemaking. 

Date  Agency   Response   Received:    December  4,    1981 

Nature  of  Agency   Response:    Will   initiate  rulemaking. 

Unemployment   Insurance:    Penalties  for  Employers'    Failure  to  File  Wage  Reports 

Joint  Committee  Recommendation:    August  20,    1981 

Specific   Recommendation: 

Section  1402  of  the  Illinois  Unemployment  Insurance  Act  provides  that  a 
penalty  be  assessed  against  liable  employers  which  fail  to  file  reports  of 
wages  paid  to  each  of  its  workers  within  the  specified  time  limits. 
Regulation  12  of  the  Department's  rules  and  regulations  also  addresses  this 
subject,  as  do  DOI  Nos.  21,600  through  21,899.  In  this  instance, 
information  contained  in  the  Digest  corresponds  with  that  in  the 
regulations,  with  one  exception.  DOI  Nos.  21,740  contains  information, 
not  contained  in  Regulation  12,  about  how  penalties  are  assessed  against 
employers  liable  only  because  of  Section  245  of  the  Act.  This  information 
is  appropriate  for  rulemaking. 

Date  Agency    Response   Received:    December  4,    1981 
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Nature   of  Agency    Response:    Refuses   to   initiate    rulemaking    because   cited    policy 
statement   is  obsolete. 

Unemployment   Insurance:    Standards  for  Sufficiency  of  Wage   Reports 

Joint  Committee  Recommendation:    August  20,   1981 

Specific  Recommendation: 

Section  1402  of  the  Illinois  Unemployment  Insurance  Act  states  that  if  the 
Director  shall  deem  any  report  of  wages  paid  to  each  worker  of  any 
employer  insufficient,  he  shall  notify  such  employer  to  file  a  sufficient 
report.  No  regulation  of  the  Department  addresses  this  subject,  nor  has 
any  reference  to  the  sufficiency  of  wage  reports  been  found  in  any  of  the 
policy  bulletins  or  in  the  Manual  of  Benefit   Precedent  Decisions. 

Clearly,  this  determination  of  sufficiency  is  an  exercise  of  discretion  by 
the  Director,  and  as  such  should  be  subject  to  standards  and  criteria 
governing  the  exercise  of  that  discretion.  It  is  therefore  recommended 
that  the  Department  promulgate  rules  to  provide  standards  and  criteria  for 
determining  the  sufficiency  of  reports  of  wages  paid  to  each  worker. 

Date  Agency   Response  Received:    December  4,    1981 

Nature  of  Agency   Response:    Will   initiate  rulemaking. 

Unemployment     Insurance:     Criteria     for     Requiring     Delinquent    Employers    to     Report 
Monthly 

Joint  Committee   Recommendation:    August  20,    1981 

Specific  Recommendation: 

Section  1400  of  the  Illinois  Unemployment  Insurance  Act  provides  that  "any 
employer  who  is  delinquent  in  filing  a  contribution  report  or  in  paying  his 
contribution  for  any  calendar  quarter  may,  at  the  discretion  of  the 
Director,  be  required  to  report  and  to  pay  contributions  on  a  calendar 
month  basis."  The  Department  has  no  regulations,  nor  policy  bulletins, 
which  address  this  discretionary   power  of  the  Director's. 

As  a  discretionary  power,  determining  when  contribution  reports  and 
payments  will  be  required  on  a  calendar  month  basis  should  be  guided  by 
standards  and  criteria.  Such  standards  and  criteria  would  be  appropriate 
for  rulemaking. 

Date  Agency   Response  Received:    December  4,    1981 

Nature  of  Agency   Response:   Will   initiate  rulemaking. 

Unemployment   Insurance:    Information   Required  of  State  Agencies 

Joint  Committee   Recommendation:    August  20,    1981 

Specific   Recommendation: 
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Section  1403  of  the  Illinois  Unemployment  Insurance  Act  provides  for  the 
financing  of  benefits  paid  to  state  employees.  As  a  part  of  this.  Section 
1403   states  that: 

Every  department,  institution,  agency  and  instrumentality  of  the  State 
of  Illinois  shall  make  available  to  any  individual  who  has  performed 
insured  work  for  it  as  the  Director  may  find  practicable  and 
necessary  for  the  determination  of  such  individual's  rights  under  this 
Act.  Each  such  department,  institution,  agency  and  instrumentality 
shall  file  such  reports  with  the  Director  as  he  may  by  regulation 
prescribe. 

The  Department  has  no  regulations  concerning  this,  although  benefits  are 
surely  being  paid  to  unemployed  state  employees.  If  benefits  are  being 
paid  to  unemployed  state  employees,  information  concerning  such  employees 
would  no  doubt  be  required  as  well.  No  evidence  of  this,  however,  has 
been  found  in  either  the  regulations  or  in  the  policy  bulletins.  If  any 
such  information  or  reports  are  actually  required,  then  an  explanation  of 
such  is  appropriate  for  rulemaking. 

Date  Agency   Response  Received:    December  4,    1981 

Nature  of  Agency  Response:  Refuses  to  initiate  rulemaking  because  information 
required  of  state  agencies  is  the  same  as  information  required  of  private 
employers. 

Unemployment   Insurance:    Reports  by   Non-contributing   Employing   Units 
Joint  Committee  Recommendation:    August  20,    1981 
Specific   Recommendation: 

Section  1800  of  the  Illinois  Unemployment  Insurance  Act  provides  among 
other  things  that 

Each  employing  unit  which  has  paid  no  contributions  for 
employment  in  any  calendar  year  shall,  prior  to  January 
30  of  the  succeeding  claendar  year  file  with  the 
Director  on  forms  to  be  furnished  by  the  Director  at 
the  request  of  such  employing  unit,  a  report  of  its 
employment  experience  for  such  periods  as  the  Director 
shall  designate  on  such  forms,  together  with  such  other 
information  as  the  Director  shall  require  on  such  forms, 
for  the  purpose  of  determining  the  liability  of  such 
employing   unit  for  the  payment  of  contributions. 

Regulation  7  of  the  Department  of  Labor's  unemployment  insurance  rules 
partially  implements  this  provision  of  the  Act.  Regulation  7  requires 
employing  units  commencing  business  to  file  a  "Report  to  Determine 
Liability."  While  this  provision  covers  some  employing  units  (those 
commencing  business) ,  it  does  not  cover  employing  units  which  have  been 
in  operation  for  longer  periods  of  time.  Reporting  requirements  for 
determining  the  liability  of  existing  employing  units  would  be  policy 
appropriate  for  rulemaking. 

Date  Agency   Response   Received:    December   4,    1981 

Nature  of  Agency   Response:    Will   consider   initiating    rulemaking. 
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Unemployment   Insurance:    Furnishing   of  Benefit  Wages  Statements  to   Employers 

Joint   Committee   Recommendation:    August  20,    1981 
Specific   Recommendation: 

Section  1508  of  the  Illinois  Unemployment  Insurance  Act  states  in  part  that 
the  Director  "shall  periodically  furnish  each  employer  with  a  statement  of 
the  wages  of  his  workers  or  former  workers  which  became  benefit  wages 
together  with  the  names  of  such  workers  and  former  workers,  and  any 
such  statement,  in  absence  of  an  application  for  revision  thereof  within  30 
days  from  the  date  of  mailing  of  such  statement  to  his  last  known  address, 
shall  be  conclusive  and  final  upon  the  employer  for  al!  purposes  and  in  all 
proceedings  what   soever." 

No  Department  regulation  sets  forth  when  and  how  statements  of  benefit 
wages  are  to  be  made,  although  Regulation  302  discusses  how  application 
for  revision  of  such  statements  is  made.  Because  of  the  importance  and 
possible  finality  of  statements  of  benefit  wages,  rulemaking  setting  forth 
the  times  and  manner  in  which  such  statements  are  made  would  be 
appropriate. 

Date  Agency   Response   Received:    December  4,    1981 

Nature  of  Agency   Response:    Will   consider  initiating   rulemaking. 

Unemployment   Insurance:    Notices  of  Rate  Determinations  to  Employers 

Joint  Committee  Recommendation:    August  20,    1981 
Specific  Recommendation: 

Section  1509  of  the  I  Minis  Unemployment  Insurance  Act  states  that  the 
"Director  shall  promptly  notify  each  employer  of  his  rate  of  contribution 
for  each  calendar  year  by  mailing  notice  thereof  to  his  last  known 
address."  The  Department  has  no  rule  explaining  how  or  when  notices  of 
contribution  rates  are  given  to  employers,  though  Regulation  303  describes 
how  application   for   review  of  such  a   rate  determination  can  be  made. 

The  way  in  which  contribution  rates  are  determined  is  discussed  elsewhere 
in  the  Act  and  the  rules.  The  way  in  which  application  is  made  for  review 
of  rate  determinations  is  discussed  in  Regulation  303.  But  in  no  regulation 
is  the  manner  revealed  in'  which  notices  of  rate  determination  are  given, 
nor  is  any  indication  given  of  when  such  notice  must  be  given  "promptly" 
or  otherwise. 

How  and  when  notices  of  employers'  contribution  rates  are  given  would  be 
appropriate   for   rulemaking. 

Date  Agency   Response   Received:    December  4,    1981 

Nature  of  Agency   Response:    Will   consider   initiating    rulemaking. 
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Unemployment   Insurance:    Criteria  for   Inspections  of  Employers'    Books  and   Records 

Joint   Committee   Recommendation:    August  20,    1981 

Specific   Recommendation: 

Section   1800  of  the   Illinois  Unemployment   Insurance  Act  states  in   part  that 

Such  records  (of  an  employing  unit)  together  with  such 
other  books  and  documents  as  may  be  necessary  to 
verify  the  entries  in  such  records  shall  be  open  to 
inspection  by  the  Director  or  his  authorized 
representative  at  any  reasonable  time  as  often  as  may 
be  necessary. 

Neither  the  Act  nor  the  Department's  rules  and  regulations  have  set  forth 
the  reasons  why  or  circumstances  under  which  such  inspections  can  be 
made.  Also,  neither  the  Act  nor  the  rules  and  regulations  have  set  forth 
the  procedures  by  which  such  inspections  are  actually  performed. 

Based  on  the  case  law  concerning  administrative  searches  and  inspections, 
and  in  view  of  the  fact  Section  1805  limits  the  right  to  inspect  the 
records,  books,  and  documents  of  employing  unit's  only  in  that  such 
inspections  be  performed  at  any  "reasonable"  time,  rulemaking  setting 
forth  the  reasons  why  and  procedures  by  which  such  inspections  are  made 
would  appear  to  be  appropriate. 

Date  Agency   Response  Received:    December  4,    1981 

Nature  of  Agency   Response:    Will   consider  initiating   rulemaking 

Unemployment   Insurance:    Procedures  for  Entering   Employers'    Premises 

Joint  Committee  Recommendation:    August  20,   1981 

Specific  Recommendation: 

Section   1800   of  the   Illinois   Unemployment   Insurance  Act  states   in   part   that 

Every  employer  who  is  delinquent  in  the  payment  of 
contributions  shall  also  permit  the  Director  or  his 
representative  to  enter  upon  his  premises,  inspect  his 
books  and  records,  and  inventory  his  personal  property 
and  rights  thereto,  for  the  purpose  of  ascertaining  and 
listing  the  personal  property  owned  by  such  employer 
which  is  subject  to  the  lien  created  by  this  Act  in  favor 
of  the   Director  of  Labor. 
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While  the  reason  why  such  entries,  inspections,  and  inventories  may  be 
made  is  given,  the  Act  provides  no  guidelines  or  procedures  by  which 
such  entries,  inspections,  and  inventories  are  actually  performed.  The 
Department  has  made  no  rules  or  regulations  setting  forth  such  guidelines 
or  procedures. 

In  Marshall  v.  Barlow^s  Inc.  (436  U.S.  3078,  56L.E.d.2d  305,98  S.Ct.  1816 
(1978))  the  Supreme  Court  of  the  United  States  held  that  Section  8(a)  of 
the  Occupational  Safety  and  Health  Act  of  1970,  (29  U.S.C.A.  Section  677 
(a)),  which  empowers  agents  of  the  Secretary  of  Labor  to  search  the  work 
area  of  any  employment  facility  within  the  Act's  jurisdiction  to  inspect  for 
safety  hazards  and  regulatory  violations,  violated  the  Fourth  Amendment  to 
the  U.S.  Constitution  because  it  authorized  inspections  without  a  warrant 
or  its  equivalent.  The  Secretary  of  Labor  was  not  prohibited,  however, 
from  exercising  the  inspection  authority  conferred  by  Section  8(a) 
pursuant  to  regulations  and  judicial  process  satisfying  the  Fourth 
Amendment.  Several  other  cases  before  the  Supreme  Court  have  also  been 
concerned  with  adminstrative  searches  or  inspections,  including  Camara  v. 
Municipal  Court  (387  U.S.  523,  18  L.E.d.2d  930,  87  S.Ct.  1727  (1967)  and 
See  v.    Seattle   (387   U.S.    541,    18    L.Ed.    2d   943,    87   S.Ct.    1727    (1967)). 

Since  the  Illinois  Unemployment  Insurance  Act  places  no  limits  upon  the 
right  to  enter  an  employer's  premises,  and  in  view  of  the  above-mentioned 
case  law,  it  would  appear  that  rulemaking  by  the  Department  setting  forth 
inspection  procedures  and  related  privacy  guarantees  would  be 
appropriate. 

Date  Agency   Response   Received;    December  4,    1981 

Nature  of  Agency   Response:   Will   consider  initiating   rulemaking. 

Unemployment   Insurance:    Criteria  for  Assessing   Liability  of  Deceased   Persons 

Joint  Committee   Recommendation:    August  20,    1981 

Specific  Recommendation: 

Section  2200  of  the   Illinois  Unemployment   Insurance  Act  states: 

If  the  employing  unit  or  person  incurring  any  such 
(contribution)  liability  has  died,  such  assessment  may 
at  the  discretion  of  the  Director  be  made  against  his 
personal   representative. 

The  Department  has  no   rule  or  policy  bulletin  concerning  this  provision. 

Clearly,  this  provision  grants  the  Director  a  discretionary  power.  If  such 
assessments  against  personal  representatives  are  never,  (or  always), 
made,  this  would  be  a  policy  developed  in  the  discretion  of  the  Director 
and  would  be  appropriate  for  rulemaking.  If  such  assessments  are  only 
sometimes  made,  the  standards  and  criteria  by  which  such  an  assessment 
decision   is   reached   would   be  appropriate   for   rulemaking. 
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Date  Agency   Response   Received:    December  4,    1981 

Nature  of  Agency   Response:    Will   initiate   rulemaking. 

Unemployment      Insurance:      Criteria     for     Withdrawal     of     Notices     of     Lien     Against 
Employers 

Joint  Committee   Recommendation:    August  20,    1981 

Specific   Recommendation: 

Section  2400  of  the  Illinois  Unemployment  Act  creates  a  lien  in  favor  of  the 
Director  upon  all  property  of  any  employer  from  whom  contributions, 
interest,  or  penalties  are  or  may  become  due.  Such  a  lien  shall  attach  to 
such  property  at  the  time  such  contributions,  interest,  or  penalties  become 
due,   and   in  the  amount  of  such  contributions,    interest,   or  penalties. 

Section  2401  A  of  the  Act  states  that  such  liens  are  invalid  unless  notice 
of  the  lien  is  filed  by  the  Director  in  the  office  of  the  Recorder  of  Deeds 
of  the  county  within  which  the  property  on  question  is  situated.  Section 
2401    (2)    also  states  that: 

The  Director  may,  in  his  discretion,  for  good  cause 
shown,  issue  a  certificate  of  withdrawal  of  notice  of  lien 
filed  against  any  employer.... 

The  Department  has  no  rules  or  policy  bulletins  relating  to  the  issuance  of 
certificates  of  withdrawal  of  notice  of  lien. 

The  Department's  definition  of  "good  cause"  in  this  instance,  and  the 
standards  and  criteria  by  which  it  is  decided  to  issue  certificates  of 
withdrawal  of  notice  of  lien,   are  appropriate  for  rulemaking. 

Date  Agency   Response  Received:    December  4,    1981 

Nature  of  Agency   Response:    Will   initiate  rulemaking. 

Unemployment   Insurance:    Reduction  of  Benefit  Amount  Due  to  Receipt  of  Bonuses 

Joint  Committee   Recommendation:    August  20,    1981 

Specific  Recommendation: 

Section  402  of  the  Act  provides  for  the  reduction  of  the  weekly  benefit 
amount  for  a  given  week  in  an  amount  equal  to  the  amount  of  wages  in 
excess  of  seven  dollars  payable  with  respect  to  that  week.  This  provision 
does  not,  on  its  face,  seem  to  require  rulemaking  in  order  to  implement  it. 
However,  the  Department  does  have  a  stated  policy  regarding  the  period  to 
which  bonuses  may  be  assigned  for  the  purpose  of  reduction  of  the  weekly 
benefit  amount  (TPU  460.15).  This  type  of  policy  should  be  embodied  in  a 
rule. 

Date  Agency   Response   Received:    December  4,    1981 
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Nature  of  Agency   Response:    Will   consider   initiating    rulemaking. 

Unemployment    Insurance:     Criteria    for    Setting    Weekly    Benefit    Amount    for    Part-Time 
Workers 

Joint  Committee   Recommendation:    August  20,    1981 

Specific   Recommendation: 

Section  407  of  the  Act  provides  that: 

The  Director  may,  in  his  discretion. ..  prescribe  fair  and 
reasonable  general  rules  applicable  to  part-time  workers 
for  determining  their  their  weekly  benefit  amount  and 
their  total  wages  in  insured  work  required  to  qualify 
such  workers  for  benefits. 

The  Department  has  promulgated  no  such  rules,  and  no  other  formal 
statements  of  policy  concerning  this  subject  were  identified  by  the  Joint 
Committee.  Rulemaking  would  be  approrpiate  and  in  keeping  with 
legislative   intent. 

Date  Agency   Response  Received:    December  4,    1981 

Nature  of  Agency   Response:   Will   initiate  rulemaking. 

Unemployment   Insurance:    Definition  of  "Unemployment   Individual" 

Joint  Committee  Recommendation:    August  20,    1981 
Specific  Recommendation: 

Section  239  of  the  Act  declares  that  an  individual  is  to  be  deemed 
unemployed  in  any  week  of  less  full-time  work  if  the  wages  payable  to  him 
with  respect  to  such  week  less  than  his  weekly  benefit  amount.  AA  415.3 
contains  policy  regarding  the  possible  unemployed  status  of  salesmen, 
brokers,  agents,  and  others  who  sell  goods  for  others  on  a  commission 
basis.  Such  interpretation  fits  the  IAPA  definition  of  rule  and  should  be 
adopted  as  such. 

Date  Agency   Response   Received:    December  4,    1981 

Nature  of  Agency   Response:    Will   consider  initiating   rulemaking. 

Unemployment   insurance:    Registration  and   Reporting  of  Work   Requirements 

Joint  Committee  Recommendation:    August  20,    1981 

Specific  Recommendation: 

Section  500  of  the  Act  sets  forth  requirements  which  must  be  satisfied  by 
an  unemployed  individual  in  order  to  qualify  for  benefits  with  respect  to  a 
given  week.  Subsection  500  A  provides  that  the  individual  must  have 
registered    for   work   "at"    and   continued   to    report   "at"    an   employment  office 
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in  accordance  with  such  regulations  as  the  Director  may  prescribe.  The 
Director  is  authorized  to  waive  or  alter  these  requirements  where 
compliance  withthem  would  be  oppressive  or  inconsistent  with  the  purpose 
of  the  Act.  This  section  is  implemented  by  Regulations  17  and  28  and 
further  implemented  by  other  statements  of  general  applicability  found  in 
the  policy  bulletins.  Through  the  policy  bulletins  the  Department  has  set 
up  procedures  requireing  claimant  reporting  to  be  done  by  mail  rather 
than  in  person  (BSB's  No.  1307,  1319),  requirements  for  weekly  interviews 
for  unemployed  persons  in  shortage  occupations  (ASB  no.  579),  and 
standards  for  inclusion  of  union  locals  on  a  list  of  unions  whose  placement 
services  can  help  its  members  meet  registration  and  search  for  work 
requirements.  The  Director  has  explicit  and  specific  authority  to 
prescribe  regulations  regarding  registration  and  reporting.  Policies 
implementing  this  provision   should  be  embodied  in   rules. 

Date  Agency   Response   Received:    December  4,   1981 

Nature  of  Agency   Response:   Will   initiate  rulemaking. 

Unemployment   Insurance:    Definition  of  "Able  Work" 

Joint  Committee  Recommendation:    August  20,    1981 

Specific  Recommendation: 

Section  500  C  of  the  Act  provides  that  an  individual  shall  be  eligible  for 
benefits,  with  respect  to  a  given  week  only  if  he  is  able  to  work  during 
that  week.  "Able  to  work"  is  a  broad  term  left  undefined  by  the 
legislature,  and  no  rule  sets  forth  criteria  on  which  to  base  the 
determination  as  to  an  individual's  ability  to  work,  however,  a  definition 
of  "ability  to  work"  is  included  in  the  Precedent  Manual  (AA  5.05,  AA 
235.05),  as  are  various  policies,  presumptions,  and  guidelines  used  in 
making  the  "ability  to  work"  determination  in  general  (AA  235.05)  and 
when  questions  arise  concerning  the  following  physical  conditions:  .  .  . 
[Extended  list  of  references  deleted.] 

Such  interpretations  of  "able  to  work"  are  rules  and  should  be  adopted  as 
such. 

Date  Agency   Response   Received:    December  4,    1981 

Nature    of    Agency    Response:     Will    initiate    rulemaking,     but    seems    to    disagree 
about  the  scope  of  the  necessary   rulemaking. 

Unemployment   Insurance:    Definition  of  "Available  for  Work" 

Joint  Committee   Recommendation:    August  20,    1981 

Specific  Recommendation: 

Section  500  C  of  the  Act  provides  that  an  individual  shall  be  eligible  for 
benefits  with  respect  to  a  given  week  only  if  he  is  available  for  work 
during  that  week.  "Available  for  Work"  is  a  broad  term  of  necessity  left 
undefined  by  the  legislature.  No  formally  adopted  rule  interprets  the 
provision,  but  most  of  the  Able  and  Available  volume  of  the  Precedent 
Manual    is   devoted   to   the   description   of  standards,    factors,    considerations, 
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and  other  rules  used  in  making  the  avialability  determination.  Some  of 
these  rules  are  very  general  while  others  describe  the  requirements  of 
availability  or  unavailability  in  more  specific  types  of  situations.  Often 
they  describe  the  types  of  evidence  that  will  raise  an  issue  or  a 
presumption  and  state  what  is  required  to  rebut  the  presumption. 
Availabiltiy  is  defined  must  place  no  undue  restrictions  on  the  type  of 
conditions  he  will  accept,  his  personal  circumstances  must  be  such  as  to 
allow  him  to  take  a  job,  and  he  must  be  actively  seeking  work  (AA  5.05). 
[Footnote  deleted.]  Policies  regarding  the  meaning  of  suitable  work  in 
terms  of  experience  and  training,  work  outside  the  customary  occupation, 
the  risk  to  morals,  risks  to  safety  and  health,  and  prevailing  working 
conditions  are  found  in  AA  195.05,  315.05,  515.5,  515.65,  and  515.55, 
respectively.  Also  found  are  "rules"  regarding  the  effect  on  availabiltiy  of 
various  personal  circumstances  in  these  areas  .  .  . 
[Extended   list  of  references  deleted.] 

A    large    part    of    the    Department's    written    policy    is    concerned    with    the 
effect    on    availabiltiy    of   a    claimant's    restrictions    on    the    type   of   work    he 
will  accept.      Types  of  restrictions  for  which  "rules"   exist  includes:    .    .    . 
[Extended  list  of  references  deleted.] 

The  Department  also  has  policies  regarding  the  definition  of  undue 
restrictions,  burdens  of  proof  and  presumptions  as  to  availability  in 
general,  the  establishment  of  a  prima  facie  case,  and  the  weight  and 
sufficiency  of  medical  evidence  (AA  190.05,  190.1,  190.15).  The  policies 
described  above  should  be  embodied   in   rules. 

Date  Agency   Response  Received:    December  4,   1981 

Nature    of    Agency    Response:     Will    initiate    rulemaking,     but    seems    to    disagree 
about  the  scope  of  the  necessary   rulemaking. 

Unemployment   Insurance:    Unavailabiltiy  of  less  than  One   Full   Day 

Joint  Committee  Recommendation:    August  20,    1981 

Specific  Recommendation: 

Section  500  C  1  of  the  Act  provides  that  an  otherwise  eligible  individual 
unable  or  unavialable  on  a  normal  workday  is  eligible  for  benefits  for  the 
week  is  reduced  by  on-fifth  of  his  weekly  benefit  amount  per  day  of 
inability  or  unavailability.  Pursuant  to  Section  500  C  2,  an  individual  is 
considered  unavailable  for  work  on  holidays  if  his  failure  to  work  on  that 
day  is  as  a  result  of  the  holiday,  and  his  benefits  are  reduced  in  an 
amount  equal  to  one-fifth  of  his  weekly  benefit  amount  per  holiday  during 
the  week.  The  Department  has  developed  "rules"  applying  these  sections 
to  situations  in  which  workers  are  found  unavailble  for  part  of  a  holiday 
when  the  holiday  is  not  the  reason  for  the  failure  to  work  or  for  part  of  a 
working  day  (AA  350.05).  These  types  of  policies  could  be  appropriately 
adopted  as  rules. 

Date  Agency   Response   Received:    December  4,    1981 

Nature  of  Agency   Response:   Will   initiate  rulemaking. 

Unemployment   Insurance:    Availabiltiy  of  Worker   in   Less   Favorable   Locality 
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Joint   Committee   recommendation:    August  20,    1981 

Specific  Recommendation: 

Section  500  C  3  of  the  Act  provides  that: 

An  individual  shall  be  deemed  unavailable  for  work  if,  after  his 
seperation  from  his  most  recent  employing  unit,  he  has  removed 
himself  to  and  remains  in  a  locality  where  opportunities  for  work  are 
substantially   less  favorable  than  those  in  the  locality  he  has  left. 

The  Department  has  adopted  no  rule  containing  criteria  for  deciding 
whether  or  not  work  opportunities  are  substantially  less  favorable  (AA 
150.05,  150.15-4,  6,  15,  16;  ASB  No.  20).  The  Department  also  has 
policy  regarding  the  availability  of  a  worker  who  moves  to  another  locality 
due  to  domestic  circumstances  (AA  155.2)  and  regarding  distinctions  in  the 
type  of  evidence  sought  in  removal  contents  depending  on  whether  or  not 
the  employer  is  a  party.  (ASB  No.  70)  These  policies  of  general 
applicibility  should  be  embodied   in  formal   rules. 

Date  Agency   Response  Received:    December  4,   1981 

Nature  of  Agency   Response:   Will   initiate  rulemaking. 

Unemployment   Insurance:    Attendance  at  Approved  Training   Courses 

Joint  Committee   Recommendation:    August  20,    1981 

Specific  Recommendation: 

Section  500  C  5  of  the  Act  provides  that  an  individual  shall  not  be  deemed 
unavailable  because  of  his  regular  attendance  at  an  approved  training 
course.  The  Director  is  authorized  to  approve  such  a  course  for  an 
individual  only  if  five  conditions  are  met  including  the  condition  that 
"reasonable  work  opportunities  for  which  the  individual  is  fitted  by 
training  and  experience  do  not  exist  in  his  locality  (emphasis  added)." 
However,  the  Department  has  found  it  necessary  to  make  certain 
statements  of  policy  in  order  to  implement  this  section.  ASB  Nos.  92  and 
107  deal  with  the  enrollee's  availabiltiy  during  periods  of  vacation  or 
shutdown  of  the  school.  Another  statement  of  policy  construes  Section  500 
C  5  as  authorizing  approval  of  a  training  course  for  an  individual  if 
reasonable  work  opportunities  "are  limited  or  do  not  exist  in  his  locality 
(emphasis  in  original)"  (AA  40.05).  These  statements  of  policy  should  be 
formalized  as  such. 

Date  Agency   Response   Received:    December  4,    1981 

Nature  of  Agency   Response:    Will   initiate  rulemaking. 

Unemployment   Insurance:    Standards  for  Active  Search  for  Work 

Joint   Committee   Recommendation:    August  20,    1981 

Specific   Recommendation: 
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Section  500  C  of  the  Act  provides  that  an  individual  shall  be  eligible  for 
benefits  with  respect  to  a  given  week  if  he  was  actively  seeking  work 
during  theat  week.  The  term  "actively  seeking"  is  not  defined  in  the  Act, 
and  the  Department  has  adopted  no  rule  embodying  the  standards  by  which 
to  judge  a  search  for  work  as  active.  The  question  of  what  constitutes  an 
active  search  work  is  important  to  the  administration  of  the  ct  and  to 
interested  members  of  ,,the  public.  The  Department  has  developed  policies 
interpreting  the  active  search  for  work  requirement  covering  subjects 
including: . . . 
[Extended   list  of  references  deleted.] 

Date  Agency   Response   Received:    December  4,    1981 

Nature    of    Agency    Response:     Will    initiate    rulemaking,     but    seems    to    disagree 
about  the  scope  of  the  necessary   rulemaking. 

Unemployment   Insurance:    Claims  from   Public  Aid   Recipients 

Joint  Committee  Recommendation:    August  20,    1981 

Specific  Recommendation: 

Section  500  E  of  the  Act  sets  the  amount  of  base  period  wages  required  to 
qualify  for  unemployment  insurance  benefits.  The  Department  has  a  policy 
that  it  will  not  take  a  claim  from  a  person  not  in  the  armed  forces  adn  not 
employed  in  the  last  two  years,  but  it  will  take  the  claim  if  the  person  has 
applied  for  or  is  receiving  public  aid  (BSB  No.  1288).  This  type  of  policy 
should  be  embodied   in  a   rule. 

Date  Agency   Response   Received:    December  4,    1981 

Nature  of  Agency   Response:   Will   initiate  rulemaking. 

Unemployment   Insurance:    Leaving  Work  Voluntarily  without  Good  Cause 

Joint  Committee  Recommendation:    August  20,    1981 

Specific  Recommendation: 

Section  601  of  the  Act  provides  for  an  individual's  ineligibility  for  benefits 
during  a  specified  period  of  time  after  he  leaves  work  "voluntarily  without 
good  cause."  What  constitutes  "good  cause"  is  clearly  a  question  which 
should  be  answered  by  reference  to  clear,  published  standards  and 
criteria.  What  is  meant  by  leaving  work  "voluntarily"  is  also  open  to 
interpretation.  The  Department  has  recognized  the  need  to  list  standards, 
considerations,  and  factors  in  order  to  facilitate  consistent  application  of 
Section  601.  They  found,  for  the  most  part,  in  Voluntarily  Leaving, 
Volume  VIII  of  the  Precendent  Manual.  The  Manual  defines  a  "voluntary 
leaving"  and  distinguishes  it  from  other  forms  of  separation  from  work  (VL 
5,  135.05,  440.495).  It  also  states  policies  to  be  followed  in  determining 
whether  there  has  been  a  voluntary  leaving  when  the  employment 
relationship  has  terminated  in  specific  types  of  circumstances,  including... 
[Extended  list  of  references  deleted.] 

Another  category  contains  policy  statements  regarding  presumptions, 
burdens     of     proff,     and     weight     and     sufficiency     of    evidence     (VL     190). 
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"Work"  for  purposes  of  Section  601  is  defined  at  VL.  505.  The  rest  of  the 
volume  deals  with  the  "good  Cause"  requirement.  [Footnote  deleted.] 
"Good  cause"  is  defined  generally  at  VL.  210,  and  policies  regarding  the 
relationship  between  good  cause  and  an  individual's  efforts  to  retain 
employment  and  ieaving  without  notice  are  set  forth  at  VL.  160  and  VL. 
290,  respectively.  More  specific  rules  state  policywith  respect  to  whether 
voluntary  leaving  for  certain  reasons  are  with  or  without  good  cause, 
reasons  for  voluntary  leaving  subject  to  policymaking  include:... 
[Extended   list  of  references  deleted.] 

Date  Agency   Response  Received:    December  4,    1981 

Nature  of  Agency   Response:    Will   initiate   rulemaking. 

Unemployment   Insurance:    Definition  of  Bona   Fide  Work 

Joint  Committee   Recommendation:    August  20,    1981 

Specific  Recommendation: 

The  Disqualification  periods  for  voluntary  leavings  (Section- 601 ) ,  discharge 
for  misconduct  or  felony  (Section  602),  and  refusal  of  work  (Section  603) 
extend  for  a  certain  number  of  weeks  or  until  the  individual  earns  a 
certain  amount  of  money  at  "bona  fide  work."  An  individual  is  ineligible 
for  benefits  in  a  second  successive  benefits  year  unless  he  has  earned 
remuneration  for  "bona  fide  work"  (Section  607).  What  constitutes  "bona 
fide  work"  is  not  made  clear  in  the  Act.  The  Department  has  "rules" 
defining  bona  fide  work  (ASB  No.  105,  BSB  No.  833,  MS  60.4). 
Rulemaking   is  appropriate. 

Date  Agency   Response  Received:    December  4,    1981 

Nature  of  Agency   Response:    Will   inititate  rulemaking. 

Unemployment   Insurance:    Current  Weekly   Benefit  Amount  Definition 

Joint  Committee  Recommendation:    August  20,   1981 

Specific   Recommendation: 

A  person  disqualified  from  receiving  benefits  by  Section  601  (Voluntary 
leaving),  602  (Discharge  for  misconduct),  603  (Refusal  of  work),  or  607 
(Work  requirements  for  second  benfit  year)  may  end  the  period  of 
disqualification  by  earning  an  amount  equal  to  a  multiple  of  his  "current 
weekly  benefit  amount."  Apparently  because  there  was  or  could  have  been 
some  disagreement  as  to  the  meaning  of  the  term,  the  Department  has 
defined  "current  weekly  benefit  amount"  (BSB  No.  1252,  Sup.  No.  1). 
Interpretive  rulemaking  would  be  appropriate. 

Date  Agency   Response  Received:    December  4,    1981 

Nature  of  Agency   Response:    Will    initiate   rulemaking. 

Unemployment   Insurance:    Discharge  for  Misconduct   Defintion 

Joint   Committee   Recommendation:    August   20,    1981 

147 


Specific   Recommendation: 

Section  602  A  and  B  of  the  Act  disqualify  and  individual  who  has  been 
discharged  for  misconduct  or  commission  of  a  felony  or  theft  in  connection 
with  his  work.  Before  and  individual  can  be  declared  ineligible  for 
benefits  pursuant  to  Section  602  three  elements  must  be  established.  The 
separation  from  employment  must  constitue  a  discharge,  the  discharge  must 
have  been  based  on  behavior  which  is  serious  enough  to  constitute 
misconduct,  and  the  misconduct  must  have  been  connected  with  work. 
Because  the  meanings  of  the  key  terms  "discharge,"  "misconduct,"  and 
"connected  with"  [Footnote  deleted]  are  not  precise,  the  Department  has 
developed  definitions,  policies  and  principles  to  be  applied  in  making 
determinations  on  issues  arising  under  Section  602.  These  informal  rules 
are  found  in  Volume  IV  of  the  Precedent  Manual,  Misconduct.  The  general 
principle  used  to  decide  whether  the  offending  act  is  "connected  with 
work"  is  stated  at  MC  85.05.  The  term  "misconduct"  is  defined  generally, 
and  the  requirements  for  applicability  of  Sections  602  A  and  B  are  listed, 
at  MC  5.05.  The  requirement  of  a  causal  connection  between  the  act  (be 
it  misconduct,  felony,  or  theft)  and  the  discharge  is  spelled  out  in  MC 
5.05,  385.05,  and  602.05.  Rules  related  to  burdens  of  proof  and 
presumtptions  appear  at  MC  190.  The  requirement  that  there  be  a 
discharge  is  made  more  specific  and  distinguished  form  other  forms  of 
separation  in  the  following  categories:... 
[Extended  list  of  references  deleted.] 

The  majority  of  material  in  Volume  IV  is  concerned  with  principle  to  be 
applied  in  determining  whether  a  discharge  for  a  certain  act  or  type  of 
behavior  is  a  discharge  for  misconduct  connected  with  work.  Policy 
statements  are  made  regarding  the  following  types  of  potential 
misconduct: . . . 
[Extended   list  of  references  deleted] 

The  existence  of  informal  rules  and  the  imprecise  nature  of  the  staturoty 
terms  make  interpretive  rulemaking  appropriate  to  clarify  the  applicability 
of  the  disqualifications  under  Section  602. 

Date  Agency  Response  Recieved;    December  4,    1981 

Nature    of    Agency    Response:     Will    initiate    rulemaking,     but    seems    to    disagree 
about  the  scope  of  the  necessary   rulemaking. 

Unemployment   Insurance:    Notices  of  Possible   Ineligibility  Due  to  Felony  or  Theft 

Joint  Committee   Recommendation:    August   20,    1981 

Specific  Recommendation: 

Section  602  C  of  the  Act  provides  that  no  benefit  right  accrues  to  one 
discharged  because  of  the  commission  of  felony  or  theft  in  connection  with 
work,  provided  that  the  employer  notifies  the  Director  of  Possible 
ineligibility  within  time  limits  specified  by  regulation  of  the  Director.  The 
time  is  set  in  Regulation  14,  but  the  Department  also  has  policies  with 
respect  to  the  requirements  of  an  effective  or  sufficient  notification  of 
possible  ineligibility  due  to  commission  of  a  felony  or  misconduct  (ASB 
Nos.    90,    106).      These   requirements  would   better  be  contained   in   rules. 
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Date  Agency   Response  Recieved:    December  4,    1981 

Nature  of  Agency   Response:    Will   initiate   rulemaking. 

Unemployment   Insurance:    Definition  of  "Fugitive  from  Justice" 

Joint  Committee   Recommendation:    August  20,    1981 

Specific  Recommendation: 

Section  602  C  of  the  Act  disqualifies  an  individual  who  was  discharged 
because  of  the  commission  of  a  felony  or  theft  in  connection  with  work  if 
the  Department  is  properly  notified  by  the  employer  and  if  the  individual 
has  admited  tot  he  offense  or  been  convicted  of  it.  If  the  individual  is  in 
legal  custody,  is  being  held  on  bail,  or  is  a  "fugitive  from  justice,"  the 
determination  of  the  individual's  benefit  rights  is  to  be  held  in  abeyance 
pending  the  result  of  legal  proceedings.  An  individual  can  be  considered 
a  "fugitive  from  justice"  for  purposes  of  this  Section  only  in  certain 
circumstances   (MC  602.05).      Rulemaking   is  appropriate. 

Date  Agency  Response  Received:    December  4,    1981 

Nature  of  Agency   Response:    Will  consider  initiating   rulemaking. 

Unemployment   Insurance:    Refusal   to  Work  Disqualification 

Joint  Committee   Recommendation:    August  20,    1981 

Specific  Recoemmendation: 

Section  603  of  the  Act  provides  that: .    .    . 
[Extended  statutory  quotation  deleted.] 

Several  of  the  terms  used  in  Section  603  are  imprecise  and  susceptible  to 
varied  interpretations.  Thes  include,  among  others,  such  terms  as  "good 
cause,"  "suitable,"  "customary  occupation,"  and  "substantially  less 
favorable."  The  section  requires  certain  factors  to  be  considered  in 
determining  the  suitability  of  work  but  does  not  say  how  they  are  to  be 
considered.  Volume  VI  of  the  Precednet  Manual,  Refusal  of  Work,  consists 
of  definitions,  considerations,  principles  and  other  policies  and  guidelines 
which  are  to  be  applied  by  claims  adjudicators  in  making  determinations  on 
issues  arising   under  Section  603. 

The  main  thrust  of  Section  603  is  that  a  person  cannot  refuse  suitable 
work  without  good  cause  and  still  expect  to  receive  unemployment 
insurance  benefirts.  It  is  not  surprising,  then  that  the  greater  portion  of 
Volume  VI  deals  with  personal  circumstances  and  aspects  of  the  offered 
employment  which  may  constitute  good  cause  for  refusal  or  may  render  the 
job  unsuitable.  "Good  cause"  and  "suitable"  are  defined  independently 
(RW  210,  RW  5.05),  but  at  times  the  concepts  tend  to  run  together.  An 
aspect  of  working  conditions  which  may  not  be  bad  enough  to  render  the 
work  unsuitable  may  constitute  good  cause  for  refusal  in  certain 
circumstances.  The  Manual  contains  policies  regarding  the  following 
reasons  which  may  be  good  cause  for  refusal  or  may  render  work 
unsuitable:  .  .  . 
[Extended   list  of  references  deleted.] 
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Several  other  definitions  are  also  found  in  Volume  VI  including  deifintions 
of  the  "prevailing"  and  "substantially  less  favorable"  ( RW  5.05,  450.155, 
500.7),  "customary  self-employment"  ( RW  116.05),  "customary  occupation" 
(Rw  5.05),  195.05,  510.1),  "available  work"  (RW  5.05,  265.15),  and  "local 
work"  (RW  5.05).  Principles  applied  to  the  question  of  whether  a  person 
has  failed  to  apply  for  work  as  directed  are  found  in  the  following 
categories:  ... 
[Extended   list  of  references  deleted.] 

Other  general  rules  concern  the  meaning  of  the  "length  of  unemployment" 
and  "prospects  for  securing  work"  considerations  for  suitability  (RW  295, 
365),  presumptions,  and  burdens  of  proff  (RW  190).  This  long  list  of 
policy  indicates  the  strong  desirability  of  rulemaking  to  implement  Section 
603. 

Date  Agency   Response  Received:    December  4,    1981 

Nature    of    Agency    Response:     Will    initiate    rulemaking,     but    seems    to    disagree 
about  the  scope  of  the  necessary   rulemaking. 

Unemployment   Insurance:    Definition  of  "Labor  Dispute" 

Joint  Committee   Recommendation:    August  20,    1981 

Specific  Recommendation: 

Section  603  of  the  Act  provides  for  the  ineligibility  of  an  individual  whose 
unemployment  is  due  to  a  stoppage  of  work  resulting  from  a  labor  dispute. 
Apparently  because  the  scope  of  the  term  "labor  dispute"  is  not  entirely 
clear,  the  Department  has  developed  a  definition  of  the  term  for  the 
purpose  of  Section  604  ( LD  5.05).  Other  related  policies  concern  the 
duration  of  disputes  and  the  proper  procedures  to  be  followed  in  such 
cases   (BSB   No.    300).      Rulemaking  would  be  appropriate. 

Date  Agency  Response  Received:    December  4,    1981 

Nature  of  Agency   Response:    Will  consider  initiating   rulemaking. 

Unemployment  Insurance:    Supplemental   Benefits  from  other  Sources 

Joint  Committee  Recommendation:    August  20,    1981 

Specific  Recommendation: 

An  individual  otherwise  eligible  for  unemployment  insurance  benefits  may 
be  declared  ineligible  for  benefits  for  weeks  in  which  the  individual 
receives  disqualifying  payments  or  income  under  the  Act.  Unemployment 
benefits  sought  under  another  law  (Section  605),  workmen's  compensation 
(Section  606),  vacation  pay  (Section  610),  and  retirement  pay  (Section 
611)  all  serve  to  reduce  one's  Illinois  benefits.  No  provision  is  made 
regarding  payments  under  union  supplemental  unemployment  benefits  plans. 
In  keeping  with  a  ruling  of  the  Attorney  General,  the  Department's  written 
policy  is  that  such  payments  do  not  disqualify  the  recipient  from 
unemployment  insurance  benefits  (ASB  No.  67).  Such  policies  developed 
to  address  questions  left  open  in  the  Act  should  be  addresses  through 
rulemaking. 


Date  Agency   Response   Received:    December  4,    1981 

Nature  of  Agency   Response:    Will   initiate  rulemaking. 

Unemployment   Insurance:    Disqualifying   Retirement  Pay 

Joint  Committee   Recommendation:    August  20,    1981 

Specific  Recommendation: 

Section  611  of  the  Act  provides  that  an  individual  shall  be  ineligible  for 
benefits  to  the  extent  to  which  he  has  received  disqualifying  income.  Part 
A  of  Section  611  defines  "disqualifying  income"  for  purposes  of  that 
Section  as  types  of  retirement  pay  or  other  payment  based  on  the  previous 
work  of  an  individual.  The  Department  has  developed  a  more  specific  list 
of  payments  included  by  the  term  "retirement  pay"  and  of  retirement 
payments  which  are  not  disqualifying  income  (TPU  460.55).  A  published 
rule  to  this  effect  would  be  helpful  and  desirable. 

Date  Agency   Response   Received:    December  4,    1981 

Nature  of  Agency   Response:    Will   initiate  rulemaking. 

Unemployment   Insurance:    Ineligibility  of  Academic  Personnel   Between  Terms 

Joint  Committee  Recommendation:    August  20,    1981 

Specific  Recommendation: 

Section  601  deals  with  claims  by  academic  personnel  for  benefits  for  weeks 
between  academic  years  or  terms.  Individuals  who  performs  services  in 
instructional,  research,  or  principal  administrative  capacities  are  ineligible 
for  benefits  for  weeks  between  two  successive  academic  years;  between  two 
regular  terms,  whether  or  not  successive;  or  during  paid  sabbatical  leave 
if  the  individual  performed  such  service  during  the  first  year  or  term  and 
if  there  is  a  contract  or  reasonable  assurance  that  he  will  perform  such 
services  in  the  second  year  or  term.  Individuals  who  perform  services  for 
educational  institutions  in  other  capacities  are  ineligible  for  benefits  for 
weeks  between  two  successive  academic  years  or  terms  if  there  is  a 
reasonable  assurance  that  the  individual  will  perform  such  services  in  the 
second  year  or  term.  The  Department  has  developed  definitions  of 
"Instructional  capacity,"  "research  capacity,"  and  "principal  administrative 
capacity"  (BSB  No.  1290),  and  policies  regarding  the  eligibility  of 
substitute  teachers  (BSB  No.  1290,  Sup.  No.  3)  and  the  meaning  of 
"reasonable  assurance"    (MS  60.10). 

Date  Agency   Response   Received:    December  4,    1981 

Nature  of  Agency   Response:    Will   initiate  rulemaking. 

Unemployment   Insurance:    Ineligibility  of  Athletes  Between  Seasons 

Joint  Committee   Recommendation:    August   20,    1981 

Specific   Recommendation: 
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Section  613  of  the  Act  provides  that  athletes  and  others  substantially  all  of 
whose  services  consist  of  participation  in,  or  the  preparation  or  training 
for,  sports  or  athletic  events  shall  be  ineligible  for  benefits  for  weeks 
between  successive  season  if  there  is  a  reasonable  assurance  that  the 
individual  will  perform  such  services  in  the  second  season.  The 
Department  has  developed  policies  which  define  "athlete,"  "substantially 
all,"  and  "reasonable „  assurance"  (MS  60.11).  These  policies  should  be 
embodied  in  published   rules. 

Date  Agency   Response   Received:    December  4,    1981 

Nature  of  Agency   Response:    Has  initiated   rulemaking. 

Unemployment   insurance:    Evidence   Required   to  Satisfy   Citizenship   Requirement 

Joint  Committee   Recommendation:    August  20,    1981 

Specific   Recommendation: 

Section  614  of  the  Act  provides  for  the  ineiigiblity  of  non-resident  aliens. 
The  Department  has  policies  regarding  the  type  of  information  required  to 
establish  an  alien's  right  to  work  and  regarding  burdens  of  proof  (MS 
60.12,   AA  70.05).      Policies  of  this  type  would  better  be  embodied  in   rules. 

Date  Agency   Response  Received:    December  4,    1981 

Nature  of  Agency   Response:    Has  initiated   rulemaking. 

Unemployment      Insurance:      Special      Filing      Procedures      in      Cases      Involving      Labor 
Disputes 

Joint  Committee   Recommendation:    August  20,    1981 

Specific  Recommendation: 

Section  700  of  Illinois  Unemployment  Insurance  Act  states  that  claims  for 
benefits  shall  be  filed  in  accordance  with  the  Director's  rules  and 
regulations.  Accordingly,  the  Department's  procedures  governing  the 
filing  of  claims  have  been  set  forth  in  Regulation  17  and,  to  a  lessor 
extent,    in   Regulation  28. 

However,  BSB  No.  1266  discusses  special  claims  procedures  for  cases 
involving  labor  disputes  which  are  not  set  forth  in  the  rules  and 
regulations.  This  is  policy  which  should  appropriately  be  embodied  in 
rules. 

Date  Agency   Response  Received:    December  4,    1981 

Nature  of  Agency   Response:    Will   consider  initiating   rulemaking. 

Uenmployment   Insurance:    Predetermination   Interviews  of  Claimants 

Joint  Committee   Recommendation:    August  20,    1981 

Specific   Recommendation: 
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Section  700  of  the  Illinois  Unemploymnet  Insurance  Act  states  that  claims 
shall  be  filed  in  accordance  with  the  rules  and  regulations  of  the  Director. 
Section  702  of  the  Act  sets  forth  requirements  governing  the  making  of 
determinations  by  claims  adjudicators. 

Several  of  the  Department's  rules  implement  or  interpret  these  sections, 
including  Regulations  14,  17,  and  28.  BSB  No.  1245,  Sup.  No.  10 
contains  policy  that  is  not  embodied  in  these  or  any  of  the  other  rules. 

The  policy  involves  what  are  called  "pre-determination  interviews"  of 
claimants,  and  discusses  not  only  notice  requirements  and  the  manner  of 
conduct  for  such  interviews,  but  also  requirements  governing  the 
postponement  of  these  interviews  at  the  request  of  the  claimant.  Failure 
to  report  for  the  interview  is  cause  for  denial  of  benefits  for  the  relevant 
period   for  a  continued  claim  certification. 

This  is  policy  which,    if  still   applicable,    is  appropriate  for  rulemaking. 

Date  Agency   Response   Received:    December  4,    1981 

Nature  of  Agency   Response:   Will   consider  initiating   rulemaking.  ■ 

Unemployment   Insurance:    Time  and  Manner  of  Notices  of  Findings 

Joint  Committee  Recommendation:    August  20,    1981 

Specific   Recommendation: 

Section  701  of  the  lllinos  Unemployment  Insurance  Act  states  in  part 
that. ..  [Extended  statutory  quotation  deleted.] 

Regulation  22  of  the  Department's  rules  and  regulations  partially 
implements  Section  701  by  defining  the  parties  to  the  finding  and  who  shall 
receive  notice.  However,  in  no  place  in  the  rules  and  regulations,  or  in 
the  policy  bulletins,  does  the  Department  indicate  what  it  considers  to  be 
"prompt"   notice. 

Several  of  the  public  comments  received  by  the  Joint  Committee  about  the 
unemployment  insurance  rules  pointed  out  that  while  strict  time  limits  were 
placed  on  employing  units  and  claimants  for  the  fulfillment  of  various  of 
their  responsibilities,  the  Department  had  no  similar  time  limits  for  the 
fulfillment  of  its  functions.  In  fact,  several  members  of  the  public  felt 
that  the  Department  was  exceedingly   slow  in  this  regard. 

Section  701  requires  in  two  instances  that  notices  be  given  "promptly." 
To  help  insure  that  this  mandated  promptness  is  achieved,  rulemaking 
which  would  set  time  limits,  or  at  least  define  promptness,  would  be 
appropriate. 

Date  Agency   Response   Received:    December  4,    1981 

Nature  of  Agency   Response:    Will   consider   initiating    rulemaking. 

Unemployment    Insurance:    Promptness  of  Notices  of  Determinations 

Joint  Committee   Recommendation:    August   20,    1981 
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Specific   Recommendation: 

Section  702  of  the  Illinois  Unemployment  Insurance  Act  requires  claims 
adjudicators,  after  making  a  determination,  to  "promptly  notify"  the 
claimant  and  employing  units  having  made  sufficient  allegations  of 
ineligibility  of  the  determination  and  the  reasons  thereof.  Regulation  14 
discusses  this  notice  vof  determination,  but  in  no  way  establishes  what  the 
Department  considers  to  be  "prompt." 

Because  public  comment  has  indicated  that  the  Department  is  sometimes 
unduly  slow  in  giving  such  notice,  and  because  "promptness"  is  mandated 
by  the  Act  in  this  instance,  rulemaking  which  would  set  time  limits  or  in 
some  other  way  insure  prompt  notification  of  determination  may  be 
appropriate. 

Date  Agency   Response   Received:    December  4,    1981 

Nature  of  Agency   Response:   Will   consider  initiating   rulemaking. 

Unemployment   Insurance:    Criteria  for   Reconsideration  of  Findings  or  Determination 

Joint  Committee  Recommendation:    August  20,    1981 

Specific  Recommendation: 

Section  703  of  the  Illinois  Unemployment  Insrurance  Act  states  that  a  claim 
adjudicator  may  reconsider  a  finding  or  a  determination  within  certain  time 
limits  and  under  certain  circumstances.  Assuming  that  these  time  and 
circumstance  requirements  are  met,  the  decision  to  make  a  reconsideration 
is  in  the  discretion  of  the  claims  adjudicator.  No  regulations  of  the 
Department  contain  standards  or  criteria  governing  the  exercise  of  this 
discretion,  although  related  policy  appears  to  be  set  forth  in  BSB  No.  615 
and  ASB   No.    34,   Sup.    1. 

Standards  and  criteria  governing  the  exercise  of  this  type  of  discretion 
would  appear  to  be  appropriate  subjects  for  rulemaking. 

Date  Agency   Response  Received:    December  4,   1981 

Nature  of  Agency   Response:   Will   consider  initiating   rulemaking. 

Unemployment   Insurance:    Claims  Procedures  for  Extended   Benefits 

Joint  Committee  Recommendation:    August  20,    1981 

Specific  Recommendation: 

Section  409  of  the  Illinois  Unemployment  Insurance  Act  provides  for  the 
payment  of  extended  benefits  under  certain  conditions.  Section  700  of  the 
Act  states  that  claims  for  benefits  shall  be  made  in  accordance  with  such 
regulations  as  the  Director  may  prescrib.  While  the  Department  has 
regulations  governing  claims  procedures  for  regular  benefits,  it  has  none 
relating  to  claims  procedures  for  extended  benefits. 

BSB  No.  1258,  however,  sets  forth  information  about  claims  procedures  for 
extended     benefits.        This,     and     other     related     policy     or     procedures     not 
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embodied  in  the  rules  and  regulations,  would  be  appropriate  for 
rulemaking. 

State  Agency   Response   Received:    December  4,    1981 

Nature  of  Agency   Response:   Will   initiate  rulemaking. 

Unemployment  Insurance:    Hearing   Procedures  for  Disputed   Benefit  Claims 

Joint  Committee  Recommendation:    August  20,    1981 

Specific  Recommendation: 

Section  804  of  the  Illinois  Unemployment  Insurance  Act  states  that  the 
"manner  in  which  disputed  claims  for  benefits  shall  be  presented  and  the 
conduct  of  hearings  and  appeals  shall  be  in  accordance  with  regulations 
prescribed  by  the  Director  for  determining  the  rights  of  the  parties." 

The  Department  has,  at  least  partially,  implemented  this  provision  in  its 
Regulations  22,  23,  24,  and  25.  However,  there  appears  to  be  policy 
contained  in  these  bulletins,  not  embodies  in  the  rules,  which  would  be  an 
appropriate  subject  for  rulemaking.  ASB  No.  70,  for  example,  appears  to 
contain  evidentiary  requirements  for  cases  in  which  an  individual  has 
moved  to  a  locality  with  less  favorable  work  opportunities  than  exist  in  the 
locality  from  which  the  individual  originally  came. 

The  type  of  policy  would  be  an  appropriate  subject  for  rulemaking,  making 
the  regulations  required  by  Section  804  of  the  Act  more  complete. 

Date  Agency   Response  Received:    December  4,   1981 

Nature  of  Agency   Response:    Will   initiate  rulemaking. 

Unemployment   Insurance:    Criteria  for  Adding   Parties  to  a   Hearing 

Joint  Committee   Recommendation:    August  20,    1981 

Specific  Recommendation: 

Section  805  of  the   Illinois  Unemployment   Insurance  Act  states  that: 

The  Director,  Referee,  and  the  Board  of  Review,  in  any  hearing 
involving  benefit  claims,  may  add  parties,  whenever  in  his  or  its 
discretion,  it  is  necessary  to  the  proper  disposition  of  the  case. 
Such  additional  parties  shall  be  entitled  to  reasonable  notice  of  the 
proceedings  and  an  opportunity  to  be  heard. 

The  Department's  Regulation  22  partially  implements  this  provision  by 
providing  reasonable  notice  and  an  opportunity  to  be  heard  to  parties 
added  pursuant  to  Section  805.  However,  Regulation  22  does  not  provide 
the  standards  and  criteria  by  which  it  is  decided  whether  such  parties 
actually  are  added  to  the  proceedings.  Such  standards  and  criteria  are  a 
type  of  policy   appropriately   embodied   in   rules. 

Date  Agency   Response   Received:    December  4,    1981 
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Nature  of  Agency   Response:    Will    initiate   rulemaking. 

Unemployment   Insurance:    Payment  of  Witness   Fees 

Joint  Committee   Recommendation:    August  20,    1981 

Specific   Recommendation: 

Section   1002   of  the   Illinois   Unemployment   Insurance  Act  states: 

The  fees  of  witnesses  for  attendance  and  travel  shall 
be  the  same  as  fees  of  witnesses  before  the  circuit 
courts  of  this  State,  such  fees  to  be  paid  when  the 
witness  is  excused  from  further  attendance.  The 
payment  of  such  fees  shall-  be  made  in  the  same  manner 
as  are  other  expenses  incurred  in  the  administration  of 
this  Act. 

The  Department  does  not  have  any  regulations  which  set  forth  the  amount 
and  manner  of  payment  of  these  witness  fees. 

However,  COB  No.  1105  contains  quite  a  bit  of  policy  concerning  this 
subject,  including  explanations  of  who  is  eligible  for  witness  fees,  how 
payment  is  requested,  the  forms  used,  and  the  manner  in  which  payment 
is  actually  made. 

Such  information,  along  with  any  other  information,  would  appear  to  be  an 
appropriate  subject  for  rulemaking. 

Date  Agency   Response  Received:    December  4,   1981 

Nature  of  Agency   Response:    Will   initiate  rulemaking. 

Jnemployment   Insurance:    Criteria  for  Approval  of  Counsels'   Fees 

Joint  Committee  Recommendation:    August  20,    1981 

Specific  Recommendation: 

Section  1200  of  the  Illinois  Unemployment  Insurance  Act  states  that  any 
individual  claiming  benefits  in  any  proceeding  before  the  Director,  the 
Board  of  Review,  or  a  Referee  may  be  represented  by  counsel  or  other 
duly  authorized  agent.      Section   1200  goes  on  to  state  that 

no  such  counsel  or  agents  shall  either  charge  or 
receive  for  such  services  more  than  an  amount 
approved  by  the  Board  of  Review  or,  in  cases  arising 
under  Section  604,  by  the  Director.  (Section  604 
addresses  labor  disputes). 

The  Department  has  no  regulations  explaining  how  or  by  what  standards 
and  criteria  such  approval  is  granted,  nor  has  the  Joint  Committee 
identified  any   policy  bulletins  concerned  with  this  subject. 

This  approval  is  necessary  before  counsels  or  agents  may  receive  their 
fees,    and    is    granted    in    the    discretion    of    the    Board    or    the    Director.       Is 
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such  approval  granted  only  occasionally  and  intended  to  be  generally 
applicable,  or  is  separate  approval  necessary  for  each  proceeding?  Upon 
what  basis  is  a  given  amount  (or  amounts)  approved?  Whatever  the  actual 
policy  is  in  this  instance,  such  would  appear  to  be  an  appropriate  subject 
forrulemaking. 

Date  Agency   Response  Received:    December  4,    1981 

Nature  of  Agency   Response:    Will   initiate  rulemaking. 

Unemployment   Insurance:    Payment  of  benefits  Through  Employment  Offices 

Joint   Committee   Recommendation:    August  20,    1981 

Specific   Recommendation: 

Section  400  of  the   Illinois  Unemployment   Insurance  Act  states 

All  benefits  shall  be  paid  through  employment  offices,  as  hereinafter 
provided,  in  accordance  with  such  regulations  as  the  Director  may 
prescribe. 

BSB  No.  1098,  Sup.  3,  6,  7,  and  BSB  No.  1285  set  forth  procedures,  not 
found  in  the  rules  and  regulations,  concerning  the  replacement  of  lost, 
stolen,  or  mutilated  benefit  checks.  Such  procedures  would  appear  of  the 
payment  of  benefits  as  mentioned  in  Section  400,  and,  as  such,  an 
appropriate  subject  for  rulemaking. 

Date  Agency   Response  Received:    December  4,   1981 

Nature  of  Agency   Response:    Will   initiate   rulemaking. 

Uenmployment   Insurance:    Actual   Payment  or  Expenditure  of  Moneys 

Joint  Committee   Recommendation:    August  20,    1981 

Specific   Recommendation: 

Section  2100  of  the  Unemployment  Insurance  Act  states  that  certain  moneys 
received  by  the  Department  shall  be  paid  out  or  expended  at  the  direction 
of  the  Director  "in  accordance  with  such  rules  and  regulations  as  he  shall 
prescribe  pursuant  to  the  provisions  of  this  Act."  These  moneys  include 
that  which  is  in  the  benefit  account,  in  the  clearing  account,  and  in  the 
unemployment  trust  fund  account.  Such  moneys  are  used  for,  among  other 
things,  the  payment  of  benefits,  interest,  penalties,  contribution  refunds, 
and  transfer  of  funds  to  the  federal  government  or  other  states. 

The  manner  and  procedures  by  which  such  payments  or  expenditures  are 
actually  made  is  not  addresses  in  the  Department's  current  regulations. 
For  example,  the  Act  and  the  rules  and  regulations  explain  aho  is  eligible 
to  receive  benefits,  but  do  not  explain  how  such  benefits  are  actually 
paid. 

There  are  many  aspects  of  the  handling  of  funds  which  are  purley  internal 
procedures  and  not  required  to  be  embodied  in  rules.  But  there  are  other 
aspects,       that      affect      the      public,       which      would      be      appropriate      for 
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rulemaking.  A  few  examples  of  the  latter  would  include  procedures 
concerning  incorrectly  written  benefit  checks  and  contributions  refund 
checks,  the  period  of  time  in  which  uncashed  checks  remain  valid,  and 
whether  payments  are  made  by  mail  or  in  person  or  both.  Such 
procedures  which  affect  parties  outsides  the  Department  would  be 
appropriate  for   inclusion   in   the   rules. 

Date  Agency   Response  Received:    December  4,    1981 

Nature  of  Agency   Response:    Will   consider  initiating    rulemaking. 

Unemployment     Insurance:     Payment    of    benfits    During    Appeal,     Reconsideration,     or 
Complaint 

Joint   Committee   Recommendation:    August  20,    1981 

Specific   Recommendation: 

Section  706  of  the   Illinois  Unemployment   Insurance  Act  states... 
[Extended  statutory  quotation  deleted.] 

Loosely  translated,  this  means  that  once  a  decision  has  been  made  to  pay 
benefits,  those  benefits  are  promptly  paid  even  if  an  appeal, 
reconsideration,  or  complaint  has  been  or  could  be  filed.  Payment  of 
benfits  continues  normally  unless  it  turns  out  that  the  original  decision  to 
pay  benefits  is  reversed  or  changed,  at  which  time  such  reversal  or 
changes  is  then   implemented. 

BSB  No.  751,  Sup.  No.  5;  BSB  No.  1245,  Sup.  No.  7;  and  ASB  No.  18  all 
contain  policy,  not  found  inthe  current  regulations,  concerning  Section 
706.  This  policy  relates  to  prompt  payment  of  Interstate  payments  and  the 
suspension  of  benefit  payments.  Such  policy  would  appropriately  be 
embodied   in   rules. 

Date  Agency   Response  Received:    December  4,    1981 

Nature  of  Agency    Response:    Will    initiate   rulemaking,    but  questions  currency  of 
some  cited  policy  statements. 

Constitutional  Offices 
Attorney  General 

Investigations  Under  the  Consumer  Fraud  Act 

Joint  Committee  Recommendation:    August  20,    1981 

Specific  Recommendation: 

Section  3  of  the  Consumer  Fraud  and  Deceptive  Business  Practices  Act 
(III.  Rev.  Stat.  1979,  ch.  12U,  par.  263)  provides  that  the  Attorney 
General,    in  order  to   investigate  possible  violators  of  the  Act,    may 

a)        Require  that  person   to   file  on   such   terms  as  the  Attorney 

General    prescirbes    a    statement    or    report    in    writing    under    oath 
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or  otherwise,   as  to  all   information   considered   necessary; 

b)  Examine  under  oath  any  person   in  connection  with  the  conduct 
of  any  trade  or  commerce; 

c)  Examine  any  merchandise  or  sample  thereof,    record,   book, 
document,   account  or  paper  as  he  may  consider  necessary;    and 

d)  Pursuant  to  an  order  of  a  Circuit  Court  impound  any   record, 
book,   document,   account,   paper  or  sample  of  merchandise  that  is 
produced   in  accordance  with  this  Act,   and   retain   it  in  his 
possession  until   the  completion  of  all   proceedings  in  connection 
with  which   it  is  produced. 

These  investigative  tools  may  be  used  under  the  following  circumstances: 
where  it  appears  to  the  Attorney  General  that  a  person  has  violated  or  will 
violate  the  Act;  when  the  Attorney  General  receives  a  written  complaint 
alleging  a  violation  of  the  Act;  or  when  the  Attorney  General  "believes  it 
to  be  in  the  public  interest  that  an  investigation  should  be  made  to 
ascertain  whether"  a  violation  of  the  Act  has  or  will  occur  (ill.  Rev.  Stat. 
1979,  ch.  12U,  par.  263).  Section  4  of  the  Act  (III.  Rev. -Stat.  1979,  ch. 
121  ?,  par.  264)  gives  the  Attorney  General  the  power  to  issue  subpoenas, 
to  administer  oaths  or  affirmations,  and  to  hold  hearings  in  conjunction 
with  his  Section  3   powers. 

The  language  of  the  Act  indicates  that  these  investigative  powers  are 
discretionary.  The  Attorney  General  may  choose  among  these  investigative 
tools,  or  he  may  utilize  all  of  them,  depending  on  the  circumstances  of  the 
person  or  activities  being  investigated,  the  rules  of  the  Consumer  Fraud 
and  Protection  Division  implement  the  power  to  hold  hearings,  administer 
oaths,  issue  subpoenas,  and  require  the  filing  of  statements  or  reports. 
However,  the  Division's  rules  lack  any  standards  to  limit  these 
discretionary  powers.  In  addition,  the  Division's  rules  make  no  reference 
to  the  Attorney  General's  authority  to  examine  and  to  impound  merchandise 
and  documents. 

Section  4.02  of  the  IAPA  requires  that  agency  rules  contain  standards  for 
the  exercise  of  discretionary  power.  The  IAPA  defines  "rule"  as  "any 
agency  statement  of  general  applicability  which  implements,  applies, 
interprets  or  prescribes  law  or  policy."  (III.  Rev.  Stat.  1979,  ch.  127, 
par.  1003.09)  It  appears  tha  the  Attorney  General  must  have  policy  to 
govern  the  determination  of  when  the  powers  granted  by  the  Consumer 
Fraud  and  Deceptive  Business  Practices  Act — which  are  very 
substantial — will  be  invoked.  These  policies  are  "rules"  as  defined  by  the 
IAPA.  As  such,  they  should  be  filed  pursuant  to  that  Act,  and  should 
include  the  standards  and  criteria   required  by  Section  4.02   of  that  Act. 

The  Joint  Committee  recommends  that  the  Attorney  General  promulgate 
rules  outlining  the  policy  and  the  standards  and  criteria  used  to  judge 
whether  he  will  exercise  the  discretion  granted  by  Sections  4  and  5  of  the 
Consumer  Fraud  and   Deceptive  Business  Practices  Act. 

Date  Agency    Response   Received:    December  3,    1981 

Nature  of  Agency   Response:    Refuse  to  comply   with   recommendation 
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Penalties  and   Sanctions   Under  Consumer   Fraud  Act 

Joint   Committee   Recommendation:    August  20,    1981 

Specific   Recommendation: 

Section  7  of  the  Act  (HI.  Rev.  Stat.  1979,  ch.  12U,  par.  267)  provides 
that  the  Attorney  General  may  bring  an  action  in  circuit  court  for 
temporary  or  permanent  injunction  restraining  the  respondent  from 
committin  further  violations  of  the  Act.  Section  7  also  provides  that  in 
addition  to  granting  injunctive  relief,  the  court  may:  revoke  or  suspend 
respondent's  corporate  charter  or  authority  to  do  business;  dissolve 
respondent's  corporation;  appoint  a  receiver  to  control  and  administer 
respondent's  business  property;  grant  restitution  to  consumers  injured  by 
respondent's  violation;  and  impose  a  civil  penalty  up  to  $50,000.  Section  6 
of  the  Act  (III.  Rev.  Stat.  1979,  ch.  12U,  par.  266)  empowers  the 
Attorney  General  to  seek  similar  relief  against  a  person  who  refuses  "to 
file  any  statement  or  report,  or  obey  any  subpoena  issued  by  the  Attorney 
General"    in  aid   to   its   investigation  of  a   possible  violation  of  the  Act. 

The  Division's  rules  do  not  even  mention  the  Attorney  General's 
discretionary  power  to  seek  those  remedies  or  sanctions.  In  light  of  the 
severity  of  these  sanctions  which  may  be  sought  against  an  alleged  violator 
of  the  Act,  and  in  light  of  the  definition  of  "rule"  in  the  IAPA,  and  the 
mandate  of  Section  4.02  of  the  IAPA,  the  Joint  Committee  recommends  that 
the  Attorney  General  should  promulgate  rules  which  set  out  the  standards 
under  the  Division  will  exercise  its  power  to  seek  injunctive  and  other 
relief. 

Date  Agency   Response   Received:    December  3,    1981 

Nature  of  Agency   Response:    Refuse  to  comply  with   recommendation 
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SECTION    FOUR 
RECOMMENDED    LEGISLATION 


The  Joint  Committee  has  developed  eight  specific  bills  as  a  result  of  its 
activities  during  1981.  Four  of  these  bills  are  being  recommended  for 
consideration  by  the  Genera!  Assembly  during  the  1982  legislative  session, 
while  the  other  four  are  being  suggested  to  the  agencies  and  appropriate 
legislative  Committee  for  further  consideration.  Most  of  the  recommended  and 
suggested  bills  included  here  addresses  specific  issues  which  were  uncovered 
during  the  review  of  specific  rules.  The  first  bill,  however,  is  a 
recommended  amendment  to  the  Administrative  Procedure  Act  which  could 
affect  all  state  agencies. 

The  full  text  of  each  of  the  recommended  and  suggested  bills  is  included 
in  this  section  of  the  Annual  Report.  A  brief  discussion  of  the  background 
and  purposes  of  each  of  these  bills  is  presented  in  the  initial  portion  of  this 
section.  A  table  at  the  beginning  of  the  entire  report  (page  5)  provides 
cross-references  to  the  various  portions  of  the  report  relating  to  each  of  the 
recommended  bills. 

In  many  ways,  despite  the  detail  included  in  the  specific  bills,  this  may 
be  the  most  important  section  of  the  Annual  Report.  It  represents  the  most 
tangible  results  of  the  Joint  Committee's  activities  during  the  year.  It  also 
represents  the  most  visible  way  in  which  the  Committee  serves  to  enhance 
interaction  and  coordination  between  implementation  and  enactment  of  state 
policy,   between  the  administrative  and  legislative  branches  of  government. 

RECOMMENDED   BILLS 

Bills  one  through  four  are  being  recommended  by  the  Joint  Committee  for 
legislative  consideration  during  the  1982  session.  The  Committee  believes  that 
these  bills  raise  issues  which  are  important  enough  to  merit  consideration 
despite  the  limited  nature  of  the  legislative  session. 
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BILL  ONE   (Pages  173-179) 

Background 

One  of  the  goals  of  the  Joint  Committee  on  Administrative  Rules  is  to 
periodically  update  and  fine-tune  the  Illinois  Administrative  Procedure  Act,  so 
that  it  will  insure  the  opportunity  for  public  participation  in  the  rulemaking 
process  while  continuing  an  effective  tool  of  legislative  oversight.  Toward 
this  end,   the  Joint  Committee  is  suggesting  several  changes  in  the  Act. 

First,  experience  has  shown  that  the  forty-five  day  second  notice  period 
does  not  always  provide  enough  time  for  the  Joint  Committee  to  consult  with 
agencies  and  determine  what  course  of  action  should  be  taken  on  a"  rule  or  set 
of  rules.  This  problem  is  particularly  acute  when  a  rule  or  a  set  of  rules  is 
voluminous  and  complex.  This  problem  can  best  be  solved  by  providing  for  a 
ninety-day  determines  that  such  an  extension  would  be  useful.  The  Joint 
Committee  would  not  be  authorized  to  extend  the  period  on  its  own  initiative. 

Second,  situations  have  arisen  in  which  it  would  be  advantageous  for 
agencies  to  withdraw  a  second  notice  and  submit  one  at  a  later  date.  It  is 
felt  that  the  Act  should  be  amended  so  that  it  clearly  provides  agencies  with 
the  authority  to  do  so. 

Third,  Section  3  of  the  IAPA  needs  to  be  amended  to  reflect  the  fact 
that  P. A.  82-492  added  a  new  definition  as  Section  3.10.  This  is  simply  a 
technical  correction   in  the  Act. 

Fourth,  the  authority  of  the  Joint  Committee  to  submit  for  publication  in 
the  Illinois  Register  the  dates  on  which  certain  action  is  taken  with  respect  to 
proposed  rulemaking  should  be  expanded  to  include  submission  and  withdrawal 
of  second  notices,  extensions  of  the  second  notice  period,  and  return  of 
second  notices  by  the  Joint  Committee  to  agencies  when  the  notices  are 
deemed  incomplete  or  inadequate.  These  additional  dates  will  help  insure  that 
the  public  is  adequately  informed  of  agencies'    rulemaking  actions. 

Summary 
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Bill  one  would  make  the  following  changes  in  the  Illinois  Administrative 
Procedure  Acr:  (1)  Agencies  would  be  allowed  to  extend  the  second  notice 
period  and  additional  forty-five  days.  (2)  Agencies  would  be  allowed  to 
withdraw  second  notices  for  subsequent  resubmission.  (3)  Section  3  would  be 
changed  to  reflect  the  fact  that  definitions  are  noe  contained  in  Sections  3.01 
through  3.10.  (4)  The  Joint  Committee's  authority  to  publish  dates  on  which 
action  concerning   proposed   rulemaking   is  taken  would  be  expanded. 

BILL  TWO    (pages   180-183) 

Background 

In  the  process  of  conducting  its  five-year  review  of  existing  agency 
rules,  the  Joint  Committee  on  Administrative  Rules  reviewed  Rule  14.4.4(b)  of 
the  Illinois  Department  of  Publich  Health's  "Rules  and  Regulations  Promulgated 
under  the   Illinois  Plumbing   Code."     That  rule  states: 

The  authorized  representative  of  the  administrative 
authority  shall  after  proper  identification,  have  the 
right  to  enter  any  premises  for  the  purpose  of 
enforcing  any  ordinance,  resolution,  rule  or 
regulation,  or  code  adopted  to  regulate  plumbing  and 
plubmers. 

The  Joint  Committee  objected  to  this  rule  at  its  meeting  on  November  18, 
1980.  The  rule  can  be  read  to  sanction  searches  conducted  in  violation  of  the 
Fourth  Amendment  as  interpreted  in  Camara  v.  Municipal  Court,  387  U.  S. 
523  (1967),  See  v.  Seattle,  387  U.S.  541  (1967),  and  cases  decided  since. 
Because  the  Department  of  Public  health  has  since  refused  to  change  its  rule, 
the  Joint  Committee  is  recommending  legislation  requiring  the  Department  to 
bring  its  rule  into  line  with  the  Fourth  Amendment. 

Summary 

Bill  Two  amends  the  Plumbing  Code  to  require  the  Department  of  Public 
Health  to  adopt  and  abide  by  rules  which  will  insure  that  administrative 
searches  to  enforce  plumbing  law  provisions  are  conducted  in  compliance  with 
the  Fourth  Amendment. 


165 


BILL  THREE   (pages   184-190) 

Background 

On  July  18,  1980,  the  Department  of  Registration  and  Education 
published  proposed  rules  to  govern  the  operation  of  the  Medical  Disciplinary 
Board.  These  rules  set  out  the  grounds  for  disciplining  persons  seeking  to 
practice  medicine  in  terms  which  are,  for  the  most  part,  direct  quotations 
from  Section  16  of  the  Medical  Practice  Act  (III.  Rev.  Stat.  ch.  111,  par. 
4433).  Certain  statutory  terms  which  were  quoted  in  the  rules  are 
unnecessarily  vague.  A  reviewing  court  could  conceivably  hold  that  this 
vagueness  renders  the  rules,  and  thus  possibly  the  statute,  constitutionally 
infirm,  while  a  set  of  rules  which  clarifies  the  terms  would  be  more  likely  to 
allow  a  court  to  uphold  both  the  rules  and  the  statute. 

Furthermore,  the  vagueness  of  the  rules  violates  Section  4.02  of  the 
Illinois  Administrative  Procedure  Act,  which  requires  each  rule  implementing  a 
discretionary  power  to  include  the  standards  by  which  the  gency  shall 
exercise  the  power.  By  repeating  the  statutory  language  which  sets  forth 
reasons  for  Department  action  in  terms  which  are  somewhat  vague,  the 
Department  has  failed  to  include  the  standards  for  its  action  which  this 
section  requires.  On  the  basis  of  this  reasoning,  the  Joint  Committee  voted 
an  objection  to  three  vague  provisions  in  these  rules  on  October  17,  1980. 
The  Department  has  refused  to  modify  its  rules  in  response  to  the  objections. 

Summary 

Bill  Three  requires,  the  Department  of  Registration  and  Education  to  set 
forth  standards  for  the  Medical  Disciplinary  Board  in  connection  with  the 
following  terms: 

a)  Sufficiently   rehabilitated  to  warrant  the  public  trust. 

b)  Dishonorable,   unethical  or  unprofessional  conduct  of  a 
character  likely  to  deceive,   defraud,   or  harm  the  public. 
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c)  Immoral  conduct  in  practice  as  a   physician. 

d)  Repeated   acts  of  gross   misconduct. 
BILL   FOUR    (Pages   191-195) 

Background 

The  Environmental  Protection  Act  was  passed  into  law  in  1970,  creating 
the  Pollution  Control  Board  and  granting  it  the  power  to  adopt  rules  covering 
a  variety  of  subjects.  Several  requirements  for  public  notice  and  public 
hearings  were  included  in  the  Act  to  guide  the  Board's  rulemaking  process, 
at  a  time  when  most  state  agencies  adopting  rules  needed  only  to  file  a  copy 
of  the   rule  with   the  Secretary  of  State. 

Since  1970,  of  course,  the  rulemaking  requirements  imposed  on  all 
agencies  have  increased  with  the  enactment  of  the  Illinois  Administrative 
Procedure  Act  and  its  various  amendments,  which  evince  the  legislative  intent 
to  bring  the  public  into  the  rulemaking  process  of  all  state  agencies.  The 
Board  has  treated  the  Illinois  Administrative  Procedure  Act  requirements  as 
an  additional  set  of  procedures  which  are  undertaken  only  after  they  have 
complied  with  all  requirements  imposed  by  the  Environmental  Protection  Act 
(See  III.  Rev.  Stat.,  ch.  111*,  pars.  1026-1029).  The  result  has  been  the 
creation  of  a  rulemaking  procedure  more  cumbersome  and  time-consuming  than 
was   probably   intended   when   the  two  pieces  of  legislation   were  enacted. 

On  a  number  of  occasions  the  Joint  Committee  has  encountered  problems 
caused  by  the  cumbersome  and  time-consuming  nature  of  the  Board's 
rulemaking  process.  The  process  has  resulted  in  greater  reliance  by  the 
Board  on  individual  variances  and  ruleings,  rather  than  rulemaking.  It  has 
also  aggrivated  tension  between  the  Board  and  the  Environmental  Protection 
Agency.  This  recommended  bill  would  help  alleviate  some  of  these  problems 
by   dove-tailing   the   provisions  of  the  two  acts. 

Summary 
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Bill  Four  amends  the  Environmental  Protection  Act  to  clearly  provide  that 
the  cumbersome  rulemaking  procedure  which  is  currently  utilized  by  the 
Pollution  Control  Board  need  not  be  followed  as  iong  as  the  Board  complies 
with  the  provisions  of  both  that  Act  and  the  Illinois  Administrative  Procedure 
Act. 

SUGGESTED    BILLS 

Bills  Five  through  Eight  address  less  significant  issues  than  the  four 
recommended  bills.  The  Joint  Committee  is  suggesting  these  bills  to  the 
affected  agencies  and  to  the  appropriate  standing  committees  for  further 
consideration.  While  some  of  these  bills  may  receive  consideration  during  1982 
as  a  result  of  their  suggestion  by  the  Joint  Committee,  it  is  more  likely  that 
they  will  be  refined  during  the  interim  by  the  agencies  and  committees  for 
legislative  action  in  the  full  1983  session.  The  Joint  Committee  will  continue 
to  monitor  its  suggestions  to  insure  that  the  problems  addresses  are  resolved 
satisfactorily. 

BILL   FIVE   (pages   196-198) 

Background 

The  Department  of  Conservation  published  notices  of  two  proposed 
rulemakings  in  the  Illinois  Register  on  March  9,  1981,  both  of  which  related 
to  the  Illinois  Historic  Preservation  Act  (III.  Rev.  Stat.,  ch.  127,  par.  133d1 
through  133d14).  One  of  these  rules  was  intended  to  access  to  the  site 
inventory  files  of  the  State  Historic  Preservation  Officer  (who,  by  law,  is  the 
Director  of  the  Department  of  Conservation.  Only  certain  persons  would  be 
allowed  to  have  access  to  the  files,  and  certain  conditions  were  provided  to 
control   such  access. 

The  Department  does  not  have  statutory  authority  for  this  rulemaking, 
and  the  Joint  Committee  objected  on  this  basis  at  its  meeting  on  June  16, 
1981.  The  text  of  the  specific  objections  appears  on  pages  87-88.  However, 
because  there  appear  to  be  sound  policy  considerations  behind  these  rules, 
the    Joint    Committee    is    suggesting    legislation    to    give    the    necessary    authority 
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to  the  Department.  This  bill  is  being  referred  to  the  Department  of 
Conservation  and  the  appropriate  House  and  Senate  standing  committees  for 
further  consideration. 

Summary 

Bill  Five  would  allow  the  Department  of  Conservation  to  adopt  rules 
placing  certain  limits  on  access  to  the  site  inventory  files  of  the  State  Historic 
Preservation  Officer. 

BILL  SIX  (pages  199-200) 

Background 

The  Department  of  Conservation  published  notices  of  two  proposed 
rulemakings  in  the  Illinois  Register  on  March  9,  1981,  both  of  which  related 
to  the  Illinois  Historic  Preservation  Act  (III.  Rev.  Stat.,  ch.  127,  par.  133d1 
through  133d14).  One  of  these  rules  prescribed  minimum  professional 
qualifications  for  archaeologists  with  whom  the  Department  would  contract  to 
carry  out  projects  connected  with  the  Historic  Preservation  Act. 

The     Joint     Committee    objected     to     this     rulemaking     on     June     16,  1981, 

because    the    Department     lacked    the    statutory    authority    to    adopt    it.  The 

Department  responded  by  withdrawing  the  rulemaking.  The  objection  is  listed 
on   page  88   of  this   report. 

Because  the  rules  appear  to  have  a  reasonable  policy  basis,  the  Joint 
Committee  is  suggesting  legislation  to  provide  the  necessary  statutory 
authority.  The  legislation  is  being  referred  to  the  Department  of 
Conservation  and  the  appropriate  House  and  Senate  standing  committee  for 
further  consideration. 

Summary 
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Bill  Six  would  give  the  Department  the  authority  to  prescribe  minimum 
standards  for  archaeologists  with  whom  the  Department  contracts  to  carry  out 
projects  connected  with  the   Illinois  Historic  Preservation  Act. 

BILL  SEVEN    (pages  201-206) 

Background 

In  1979,  the  Joint  Committee  in  reviewing  the  department  of  Labor's 
proposed  rules  on  the  administration  and  enforcement  of  the  Child  Labor  Law 
noted  several  apparent  interna!  conflicts  in  the  Act.  Although  the 
Department  modified  the  rules  in  response  to  the  Joint  Committee's  objections, 
the  Act  continued  to  require  clarification.  The  major  problem  concerns 
conflicts  between  Section  1  and  Section  7  and  9  of  the  Act,  which  make  the 
Act  difficult  to  administer. 

In  early  1981  the  Joint  Committee  again  considered  the  rules  under  the 
Child  Labor  Law  as  part  of  its  five-year  review  of  existing  agency  rules. 
The  Committee  noted  in  this  review  that  the  rules  impose  certain  conditions  on 
the  employment  of  children  as  models.  While  the  purpose  and  effect  of  these 
rules  may  be  laudable,   there  appears  to  be  no  statutory  authority  for  them, 

In  response  to  the  Joint  Committee's  discussion  of  this  issue,  the 
Department  stated  that  it  might  be  willing  to  support  legislation  concerning 
children  invioved  in  modeling  and  other  theatre-related  occupations.  The 
Joint  Committee  therefore  has  developed  and  is  suggesting  legislation 
permitting  the  Department  to  regulate  the  employment  of  children  in  these 
areas.  This  legislation  will  be  referred  to  the  House  and  Senate  committee 
responsible  for  labor-related  bills  and  the  Department  of  Labor  for  further 
consideration. 

Summary 

Bill  Seven  amends  the  Child  Labor  Law  to  eliminate  inconsistencies 
between  the  lists  of  occupations  in  which  minors  may  not  be  employed  in 
various    sections   of   the    law.      The   bill   would   also    reorganize   the    provisions   of 
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the  law  for  clarity  and  grant  authority  to  the  Department  of  Labor  to  adopt 
rules  governing  the  employment  of  minors  in  modeling  and  theatre-related 
areas. 

BILL  EIGHT    (pages  207-216) 

Background 

On  November  7,  1980,  the  Department  of  Registration  and  Education 
published  proposed  amendments  the  "Rules  for  the  Administration  of  the 
Illinois  Controlled  Substances  Act".  These  amendments  would  change  Rules 
39(C)  and  40(A)  to  allow  practitioners  licensed  federally  and  practicing  in 
Illinois  (but  not  licensed  by  the  State  of  Illinois)  to  issue  prescriptions  for 
Schedule  II  controlled  substances  on  conventional  prescription  forms.  They 
similarly  would  allow  out-of-state  practitioners  to  issue  such  prescriptions  and 
allow   Illinois  pharmacists  to  fill   such   prescriptions. 

The  Joint  Committee  objected  to  these  amendments  on  March  2,  1981 
because  of  the  incompatibility  of  these  rules  with  the  language  of  the 
Controlled  Substances  Act  (III.  Rev.  Stat.,  ch.  56i,  pars.  1100-1603).  More 
specifically.  Section  308  of  that  Act  (III.  Rev.  Stat.,  ch.  56£,  par.  1308) 
provides  that  no  practitioner  may  issue  a  prescription  for  a  Schedule  II 
controlled  substance  other  than  on  special  triplicate  prescription  blanks  to  be 
furnished  in  packets  of  100  by  the  Department.  Section  309  (III.  Rev.  Stat., 
ch.  56^,  par.  1309)  provides  that  no  person  shall  issue  or  fill  a  prescription 
for  a  Schedule  II  substance  if  the  prescription  is  written  on  other  than  a 
triplicate  form,   except  in  emergencies. 

There  are  sound  policy  reasons  behind  allowing  federal  and  out-of-state 
practitioners  to  issue  prescriptions  which  can  be  filled  by  licensed 
pharmacists  in  Illinois.  However,  in  the  case  of  Schedule  II  controlled 
substances,  the  Department  has  stated  that  it  cannot  issue  the  offical 
triplicate  prescription  forms  to  federal  and  out-of-state  practitioners  and  still 
maintain  adequate  control  over  the  forms.  Therefore,  it  appears  that  the 
Controlled  Substances  Act  should  be  amendmed  to  exempt  these  practitioners 
from  the   requirement  that  they   use  the  official   triplicate   forms. 
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Summary 

The  Joint  Committee  seeks  legislation  to  allow  out-of-state  and  federal 
practitioners  to  issue  prescriptions  for  Schedule  II  substances  on  conventional 
forms,   and  to  allow   Illinois  pharmacists  to  fill   these  prescriptions. 
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BILL  ONE 


SYNOPSIS: 


[Ch.    127,    pars.    1003,    1005.01,    1007.02) 


Amends 
that  agencies 


the  Administrative  Procedure  Act  to 
may  extend  the  second  notice  period, 


provide 

withdraw  second  notices  and  subsequently  resubmit  them,  and 
adopt  rules  only  after  the  second  notice  period  has  expired 
unless  the  Joint  Committee  on  Administrative  Rules  earlier 
notifies  the  agency  that  no  objection  will  be  issued;  and  to 
allow  publication  in  the  Illinois  Register  of  notice  of 
withdrawn  notices,  notices  for  which  the  second  notice 
period  has  been  extended  and  notices  which  were  deemed 
inadequate  or  incomplete  by  the  Joint  Committee. 


LRB8206123MWJO 


Ffecal  Hols  Ac» 
mi  be  applicable 


A  BILL  FOR 
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1  AN   ACT   to   amend   Sections   3,   5.01   and   7.02  of  "The  <*9 

2  Illinois  Administrative  Procedure   Act",   approved   September  50 

3  22»  1975,  as  amended.  51 

*  _2__i___2a___2_ — -x__-a2_E2Q0_e_a___a2__.___2_a____.._iaa___  55 

5  r___2_2a_2__ia__02__2ae__l____e__lx_ 

6  Section  1.   Sections  3t  5.01  and  7.02   of   "The   Illinois  57 

7  Administrative   Procedure   Act"?  approved  September  22,  1975,  53 
3  as  amended*  are  amended  to  read  as  follows: 

(Cn.  127»  par.  1003)  60 

9  Sec-   3.    As   used   in   this   Actt   unless   tne   context  62 

10  otherwise   requires?   the   terms   specified   in  Sections  3.01  63 

11  through  ____  3*89  have  the  meanings  ascribed  to  them  in  those  6V 

12  Sections.  65 

(Cn.  127,  par.  1005.01)  67 

13  Sec.  5.01.   General  rulemaking.)   In   all   rulemaking   to  69 
IV  which  Sections  5.02  and  5.03  do  not  apply,  eacn  agency  snail:  70 

15  (a)   Give  at  least  ^5  days'  notice  of  its  intended  action  72 

16  to   the   general   public.    This   first   notice   period  shall  73 

17  commence  on  the  first  day  the  notice  appears  in  the   Illinois  7V 
13  Register.   The  first  notice  shall  include: 

19  1.    The   text   of   the  proposed  rule,  or  the  old  and  new  77 

20  materials  of   a   proposed   amendment,   or   the   text   of   the  78 

21  provision  to  be  repealed; 

22  2.   The    specific   statutory   citation   upon   which   the  SO 

23  proposed  rule,  the   proposed   amendment   to   a   rule   or   the  81 
2^  proposed  repeal  of  a  rule  is  based  and  is  authorized; 

25  3.   A   complete   description   of   the  subjects  and  issues  33 

26  involved; 

27  <t.   For  all  proposed  rules   and   proposed   amendments   to  d5 

28  rules,   an   initial   regulatory   flexibility   analysis,  wnicn  36 

29  shall  contain  a  description  of  the  tyoes  of  small   businesses  57 

30  sucject   to   tne   rule;   a   orief  description  of  tne  oroposea  38 

31  r-:.artmj,  booKk eep 1  no ,  jnj   Dtner   or-redjres   required   for 
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1  compliance   -with   the  rule;  and  a  description  of  tne  types  of  39 

2  professional  skills  necessary  for  compliance;  and  90 

3  5.   The   timet   place   and   manner   in   which   interested  93 

4  persons   may   present  their  views  and  comments  concerning  the 

5  proposed  rulemaking. 

6  During  the  first  notice  period*  the  agency  snail   provide  95 

7  all  interested  persons  who  submit  a  request  to  comment  witnin  96 
3  the  first  14  days  of  the  notice  period  reasonaole  opportunity  97 
9  co   submit   daca*  views*  arguments  or  comments*  whicn  nay*  in  98 

10  the  discretion  of  the  agency*  be  submitted  eitner   orally   or  99 

11  in   writing   or   botn.    The  notice  published  in  tne  Illinois 

12  Register  snail  indicate  the  nanner  selected  by  tne  agency  for  100 

13  such  subui ssi ons.   Tne  agency  shall  consider  all   suomissions  101 

14  race  i  vad. 

15  The  agency  shall  hold  a  public  hearing  on  the  proposed  103 
ii  rulemaking*  during  the  first  notice  period*  in  tne   following  104 

17  cases:   (1)   the   agency   finds   that   a  public  nearing  would  105 

18  facilitate  the  submission  of  views  and  comments   which   might  106 

19  not  otherwise  oe  submitted;  (2)  the  agency  receives  a  request  107 

20  for   a   public   hearing*   within   tne   first   14   days   after  108 

21  puDlication  of  tna   notice   of   proposed   rulemaking   in   the 

22  Illinois  Register*  from  25  interested  persons*  an  association  109 

23  representing   at   least  100  interested  parsons*  the  Governor,  110 

24  the  joint  Committee  on  Administrative  Rules*   or   a   unit   of  111 

25  local   government   which   may   be   affected.    At   tne  public 

26  nearing*  tne  agency  shall  allow  interested  persons  to  present  112 

27  views  and  comments  on  the  proposed  rulemaking.   Such  a  public  113 

28  nearing  in  response  to  a  request  for  a   nearing   may   not   be  114 

29  held  lass  than  20  days  after  the  publication  of  the  notice  of  115 

30  proposed   rulemaking   in  the  Illinois  Register*  unless  notice 

31  of  tn»  public  nearing  is  included  in  the  notice   of   proposed  llo 

32  rulemaking.    A  public  hearing  on  proposed  rulemaking  nay  not  117 

33  je  held  less  tnan  i3  days  oefore  submission  of  the  notice  lid 
3^  required  unaer  o^raarajn  (0)  of  this  Section  tj  the  joint  ll* 
j5  .cr.nittae  jn  Aj,T>i  ni  s*  r  at  >  vi  iules.   Eacn  agency  nay  jr?scrir-j 
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1  rfBdSonible  rules   for   tne   conduct.   of   public   hearings   on  125 

2  ^rooosed   ruleMKing   to   prevent   undue   repetition   at  sucn  125 

3  nearin^s.   Sucn  hearings  must   be   open   to   tne   puolic   ana  127 

4  recorded  by  stenographic  or  mechanical  means.  12d 

5  (bj   Proviue   up   to   45   aays   additional   notice  of  the  130 

6  proposed  rulemaking  to  tne  Joint  Committee  on   administrative  131 

7  Rules.    Tne   second   notice  perioa  shall  commence  on  the  day  132 

8  «ritten  notice  is  received  by  the  Joint  Committee  ana  w  i  1.1 b.s  133 

9  ft5_fl.ax;&_in.__i2Qs:L£! ual2ss its .ajjaoc* asiana* it lac an  134 

io  adaiii2Qdl__it5__Ja^i-a£_i£uyJ.dad_ia-iCis-5ub£2Cti^ri_CLr_uQie^.s. 

11  ii._2iCx£i5_2a£li£Xl_diiS_Jl^  3Ha*  + — -xp-rre--45 — -4ay3--*n»reaf t«r  133 

12  ari+*33 — pCTer  —  to—tftat-tTffle-the-a^eBey-iheH-flfl^-refeTTea-a  13d 

13  sts«snen?--9f--08JeetTon— ffsm—the s?-fnt csmmrtt**? sr  137 

14  notification   from  the  Joint  Committee  that  no  objection  will  133 

15  oe  i  ssuea. 

16  The  written  notice  to  the  Joint  Committee  shall   include:  140 

17  (1)  the  text  and  location  of  any  chances  made  to  the  proposed  141 
13  rulemaking   auring   the   first   notice   period;    (2)  for  all  142 

19  proposed  rules  and  oroposed   amendments   to   rules*   a   final  143 

20  regulatory    flexioility   analysis*   which   shall   contain   a 

21  summary  of  issues  raised  by  small  businesses  during  the  first  14* 
cl  notice  period;  and  a  description  of  actions  taken  on  any  143 
c3  alternatives  to  the  proposed  rule  suggested  by  small  146 
i1*  ousinesses  during  the  first  notice  period*  including   reasons  147 

25  for       rejecting   any   alternatives   not   utilized;  an-j,     (3)  if  148 

26  written  request  nas  oeen  made  by  the  Joint   Committee   within 

27  30  days  after  initial  notice  appears  in  the  Illinois  Register  149 

28  pursuant  to  ?ara3robn  {a)  of  this  Section*  an  analysis  of  the  150 
l9  economic  and  budgetary  effects  of  the  prooosed  rulemaking.  151 

so                Ihe. a*2nci max diit!Uj:aK d_.acli£2_sii6ini£iad_undar—  talk  153 

ji  iujii.iii2Q_ii^_0Qiiixir>*_i£!£_iQini_taiiiixtiC2_ia_ar.iiiQa_2l_ii22  L5«* 

j-  ^ii^,i!:jajii_(22a2Y.2ii_la2_2*2ac.^_3iyji'-._tf2ii_icr_i_^2r_L!arJ_2i — lu  1 5  b 
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i  tas£.iad_£y£_aQ_J3dJaitiaQ^l_fii_u^a5_i!2_allOtt_iiiaiiiJinfll_ixa2£_i.2L  i5o 

2  C2QSXS£Iaii.2a_jf_iQ2_riJliffidJiJ.aj_ay_iQ2_jQiat_ii2!I!iii2Sa  159 

3  After  commencement  or  the  second  notice  period*  no  162 
^  suostant i ve  change  may   oe   nade   to   a   proposed   rulemaking  163 

5  unless   it   is  made  in  response  to  an  objection  or  suggestion  16h 

6  of  tne  Joint  Committee. 

7  The  agency  snail  also  send  a  copy  of  tne  final  regulatory  l6o 
3  flexibility  analysis  to  each  of  the  small  businesses  whicn  167 
9  nave   presented   vie«s  or  comments  on  the  proposed  rulemaking  168 

10  auring  tne  first  notice  period  ana  to  any   interested   person  169 

11  who  requests  a  copy  curing  the  first  not  i  c<=>  oeriod.  The  170 
».2  agency  may  cnarge  a  reasonable  fee  for  providing  such  cooies  171 
i3  to  cover  postage  and  handling  costs. 

1^         (e)   After  the  expiration  of  tQe_S££aQfl_aaiii£_2S_r.JJ:ili._2r.  l73 

15  *5  —  deysr  after  notification  from  the  Joint  Committee  that  no  17<* 

46  objection  will  be  issued*  or  after  response  oy  the  agency   to  176 

17  a   statement   of   objections   issued   oy  tne  Joint  Committee* 

18  rfhicnever  is  applicaole*  tne  agency  aiax-adQCl-ifia- Lulfiffi^iliai  l-77 

1°  g.x iiIiQ3i   »naM— f+*«r  pursuant  to  Section  6  ©f-th-rs-*e*»  a  17a 

20  certified  copy  of  each  rule*  modification*  or  repeal   of   any  179 

il  rule   adopted   by   it* A putjce.  g£  .'^cn,  ,  adQEke,d;_ru]  qm^k,  i.gcjT  130 

22  wii-fen  shall  oe  published  in  the  Illinois  "egister.   fcach  rule  1 8 1 

23  nereafter  adopted  under  tnis  Section  is  effective  upon  182 
<>  filing*  unless  a  later  effective  oate  is  required  by  statute  i  3  3 
25  or  is  specified  in  the  rule. 

^6         Id)   No  rule  or  modification  or  repeal  of  any  rule  may  be  135 

c7  adopteo*  or  f i  I  eu  with  tne  Secretary  of  State*  more  than   one  18o 

28  year    after   the   date   the   first   notice   period   for   the  137 

2q  rulemaning  under  paragraph  (a)  commenced.   Any  period   during  ies 

j0  *hicn   tne   rulemaKing   is   prohibited  from  b?ina  filed  u^opr 

31  Section  7.o6a  jhal  !  not  oe   considered   in   calculating   *-ni3  189 

j2  ^ne-/^ar  time  ^erijd.   Tnis  parajraon  (d)  applies  to  any  rule  iQG 

33  jr   r.oj  i  f  i  cat  i  on   vr   repeal   of   jny  rul<?  wnich  has  not  be°n  1  °  1 

j4  r'ilij  .i'^  tno  Sccretarv  of  Jta*e  Krior  to  l^a'J^Ll 1a iZli  »-"2 
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(Cn.    U7,    par.     1C07.J2)  1<?5 

1  Sec.   7.02.   (a)   The   Joint   Committee  on  Aam i n i strat i ve  197 

2  H.ulest  is  nereoy   createa.    Tne   Joint   Committee   shall   be  l9o 

3  composed   of  1  o  members?  4  mamoers  appointed  by    the  President  199 

4  of  tne  Senate  and  4  oy  the  Senate  Minority  Leader?  and  <+  200 
?  members    aopoincea    oy    the    Speaker    of   tne   House   of  201 

6  Aepresentat i ves  anj  4  oy  tne  Mouse  Minority  Leader. 

7  Members  of  the  Joint  Committee  shall  be  appointed  during  203 
3  the  month  of  July  of  each  odd  numoereo  year  for  2  year  terms  204 
9  oeginning  August  lf  and  until  their  successors  ar^      appointed  205 

10  and   qualified.    In  tne  event  of  a  deatn  of  a  memoer  or  i f  a  20o 

11  member  ceases  to  be   a   member   of   the   General   Assembly   a  207 

12  vacancy   snail  exist.   Vacancies  shall  be  filled  for  the  time 

13  remaining  of  the  term  in  tne   same   manner   as   the   original  203 

14  appointments.   All  appointments  shall  be  in  writing  and  filed  209 

15  with  the  Secretary  of  State  as  a  public  record.  210 

16  (b)   Tne   Joint  Committee  shall  organize  during  the  month  212 

17  of  September  each  udu  numbered  year  oy   electing   a   Cnairman  213 
16  anj    such    other   officers   as   it   aeems   necessary.    The  214 
19  chai rmanshi p  of  the  joint  Committee  shall  pe   for   a   2   year  215 j 
<l0  term   and   may  not  be  filled  in  2  successive  terms  by  persons 

21  of  tne  same  noose  of  the  General  Assemoly.    Memoers   of   the  2lo 

22  joint   Committee   shall  serve  without  compensation,  out  shal 1  217 

23  oe  reimbursed  for  expenses.   Tne  Joint  Committee   shall   nolo  <:16 

24  iriontnly  meetings  and  may  meet  oftener  upon  the  call  of  the  219 
^5  Chairman  or  4  members.  A  quorum  of  the  Joint  Committee  220 
26  consists  of  a  majority  of  the  members. 
t~l  (C)   Wnen   feasiole   the   agenda   of   each  meeting  of  the  c22 

28  joint  Committee  shall  De  submitted  to  the  Secretary  of   State  223 

29  to  oe  puolisned  at  least  5  days  prior  to  tne  meeting  in  the  224 
iO  1 1  1  i  no  i  s  Register.  The  Joint  Committee  may  -slso  weekly,  or  225 
^1  ;.s  orUn  -.  s  necessary,  submit  for  publication  in  tne  Illinois  <.2o 
j2  -."jij-.t-r  lists  of  the  datas  on  wnich  notices  unlar  i^2iCili.iQ 
j3  iil_jf  Section  c.0l8t-thT»-*e*  «iere  r^c=i/e^  ^nJ  tne  fates  on  <. 
j4  ,"i-  •  i- ■.    ^roP-vScd  rul  <£<ridir  i  n  js  will  cc     :or;i  Jr  r^:.   iiii«_JLiS,X  '- 
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1  032X alia iQdx£at^_jQx_QULXi;£A_HbxCQ_u£t£_«Jj:DaiL2ttQi_02iJ.CSS 

2  LQr._*»dxCQ_itiu_j££Qnd_nflii£s_a££lQd_di3S_tieea_aiL£n£lsid — tax. — £0.  230 

3  adaiiiuQdl ft5 aaxi tied naiicas aoiia asrs — dfi2m£a_i2_£i£  23 1 

*  j.aiQ!aal£i£_fl£ ioad£4Udi£ — and — r.£iur.a£d — lq — xtis — aunmimcu 

5  a3£Q£yji   Tne  proviiijnj  of  tn  i  s  subsection  snail  not  pronioit  233 

6  the  Joint  .Oinmittee  from  actmj  upon  an       item   tnat   was   not  23* 

7  contained  tn  tne  published  agenda. 

8  (d)   Tr.e   Joinc   Committee   shall   appoint   an   Executive  236 

9  Director  wno  snail  be   tne   staff   director.    Tne   Executive  237 

10  uirector   shall   receive   a   salary   to  be  fixed  by  the  Joint  238 

11  Committee* 

12  The  Executive  Director  snail  be  authorized  to  employ   ana  2^0 

13  fix  the  compensation  of  such  necessary  professional*  2*1 
!<►  technical  anj  secretarial  staff  ana  prescribe  the  duties  of  1<*Z 
i5  such  staff. 

16  (e)   a   permanent   office  of  the  Joint  Committee  shall  be  I'*'* 

17  in  the  State  Capitol  Complex  wherein  tne  Space  Needs  2*5 
IS  oom-ni  ss  ion  shall  provide  suitable  offices.  2*6 
i.9  (f)  The  joint  Committee  may  cnarqe  reasonable  fees  for  2*8 
20  copies  of  documents  or  publications  to  cover  the  cost  of  2*9 
i.\  copying  or  printing.  However*  tne  Joint  Committee  shall  250 
e.2  provide  copies  of  documents  or  publications  without  cost  to  251 
i.1  aoencies  whicn  are  directly  affected  oy  recommendations  or  252 
2*  findings  incluaea  in  sucn  documents  or  oub I i cat i ons.  253 
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SYNOPSIS:       (Ch.  111,  pars.  HOT  and  1139) 

Amends  the  Plumbing  License  Law  by  providing 
that  inspections  to  determine  compliance  with  such  Act  shall 
be  conducted  with  due  regard  to  the  rights  of  persons  to 
privacy. 
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A  BILL  FOR 


180 


L«a82061308DjO 

1  AN   ACT    to   amend   Sections   8   and  41  of  the  "Illinois  48 

2  Plumbing  License  Law's  approved  July  13*  1953*  as  amended.  50 

3  ae_ii_aaac.tsa-Qx_ttie_Eaaala_aI t&e_ lute of Llliaaisx  54 

*  LeaLaisited.iQ_tQfi_£eQfical_Aaaamiilii 

5  Section   1.   Sections   8  and  41  of  the  "Illinois  Plumbing  56 

6  License  La»"»  approved  July  13*  1953*  as  amended*  are  amended  57 

7  to  read  as  fol lows: 

(Ch.  111*  i>ar9    1107)  59 

8  Sec*  8.  Trie   Director  shall:  61 

9  (1)   Prepare  forms  for  application  for  examination  for  'a  63 

10  plumber's  license* 

11  (2)   Prepare   and  issue  licenses  as  provided  in  this  Act.  65 

12  (3)   With  the   aid   of   the   Board   prescribe   rules   and  67 

13  regulations   for   examination   of   applicants   for   plumber's  6d 

14  1 i  censes. 

15  (4)   With  the  aid  of  the  Board  prepare  and   give   uniform  70 

16  and  comprehensive  examinations*  to  applicants  for  a  plumoer's  71 

17  license   which   shall  test  their  knowledge  and  qualifications  72 

18  in   the   planning   and   design   of   plumbing   systems*   their  73 

19  knowledge*  qualifications*  and  manual  skills  in  plumbing*  ana 

20  their   knowledge   of   the   State's   minimum  code  of  standards  74 

21  relating  to   fixtures*   materials*   design   and   installation  75 

22  methods   of   plumbing   systems*   promulgated   pursuant  to  the  76 

23  "Illinois  Plumbing  Code  Law."*   approved   June   la*   1957*   as  77 

24  amended* 

25  (5)   Issue   a   plumber's   license   and  license  renewal  to  79 

26  every  applicant  who  has  passed  the  examination   and   wno   has  80 

27  paid  the  required  license  and  renewal  fee. 

28  (6)   Prescribe   rules   for   nearings   to   deny*   suspend*  32 

29  revoke  or  reinstate  licenses  as  provided  in  this  Act.  33 

30  (7)   Maintain  a  current  record  showing  (a)  the  names   and  35 

31  <^d:lr-a&&fes    of   licensed   Dljmbers   and   licensed   apprentice  iti 

32  plumoers*  (b)  the  dates  of  issuance  of  licenses*  (c)  tne  date  37 
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1  and  substance  of  the  charges  set  forth   in   any   hearing   for  88 

2  denialt  suspension  or  revocation  of  any  license*  (d)  tne  date 

3  and   substance   of  Jthe   final   order   issued   upon  each  sucn  39 

4  nearing*  and  (a)  the  data  _nd  substance  of  all  petitions   for  90 

5  re  i  nstataiient   of  license  and  final  orders  on  such  petitions. 

6  (8)   Prescribe  uniform  and  reasonable  rules  defining  wnat  92 

7  constitutes  an  approved  course  of  instruction  in  plumbing*  in  93 
3  colleges*  universities*  or  trade  schools*  and  approve  or  94 
9  disapprove    tne   courses   of   instruction   offered   by   such  95 

10  colleges*  universities*  or   trade   schools   by   reference   to 

11  their  compliance  or  noncompliance  with  such  rules*  Such  rules  96 

12  shall   be   designed   to   assure  that   an   approved  course  of  97 

13  instruction   will   adequately   teach   the   design*   planning*  98 

14  installation*   replacement*   extension*  alteration  and  repair 

15  of  olumding*  In   prescribing   such   rules   the   (Director   may  99 

16  consult  with  tne  Chief  Sanitary  Engineer  of  the  (Department  of  100 

17  Public   Health*   the  Senior  Professor  of  Sanitary  Engineering  101 

18  of  the  University  of  Illinois.*  and  with  the  Board* 

19  i2j gr.ss&ci&a«cuIflS-tQ,saau£g-ti3at^La&asc^>ifla&«&flndu£.tBd  103 

20  i____aa_-____ea__aa__l_a____i___-_ — a_s~ __a_u__e_ — aitA — dus  104 

n  _a3a____a___a__i3__.__a__ae__aQ___a_a_i_a___  i06 

(Ch.    Ill*    par.    1139)  108 

22  Sec*   ^L*    The   Department  is  authorized  and  directed  to  ilQ 

23  make  inspections  necessary  to  determine  compliance  with   this  111 

24  Act    and   the   plumbing   cod©   promulgated   hereunder*   _u_„  112 

25  _a_a£__i2a____all_ae__aa____a-__a___du__X£fia____a__&fi — __,s___  U3 

26  at a2£_Qa_____ .aci.y.acjtJu.Ilia-Bfiaflc£fflSDt-atiall-adaat_r.ulfia-la 

27  aa______aa________i3D___a___aa_^iala_e__._________ia_ae__.iaa_  ii4 

28  aa_ _aat _u__ ia&ae£_iaaa_a3___li_i________£_a_ali__ia3_.__fi  us 

29  __a__-_-_a__aa_e___a_ — _Di______._ IHs_~r.ulfiii__Sua.Ll Laalufla  U- 

30  __aaaa___-__a__&a___e___x___s__fiafi___£a___a_a2_e__io____a_0e_ 

1 1         ar._aa__t2__aa-_a__aa_iQ_ae_liaa_la___ae_if._- ia__aa_e__ I_a  1 1 7 

•»2  __a__ar.__ — _a___aa_&__aa__aa____e_aa_-aga_a___i______e_aa___a  ii8 

*"*        a--.i_a____i:uaLUL£_ia_aL_eai_Lae__aafli_iaa_a____a_aati_£ ar.ea_  U9 

i_>  a..-a.aa...aie_aa...a-.a-.-.a-.-aea-_oa-.dfiaaoa--eaa..aa-i-i-  ^20 
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82nd  GENERAL  ASSEMBLY 
State  of  Illinois 

1981  and  1982 
INTRODUCED - _ ,  BY 


BILL    THREE 


SYNOPSIS:  (Ch.   Ill,   par.    4433) 

Amends  the  Medical  Practice  Act  to  require  the 
Department  of  Registration  and  Education  to  adopt  rules 
concerning   standards     for     rehabilitation,      immoral     conduct, 

gross  misconduct  and   dishonorable  or  unethical  conduct. 
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A  BILL  FOR 
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i  AN  ACT  to  amend  Section  16  of  the  "Medical  Practice  Act"*  ^9 

2  approved  June  30*  1923*  as  amended*  51 

3  ae__ii_.saati2d tu £u£-££flBle_a£._iQ£_iidifi_at_Illiaa.LaA  55 

<►  tear.£S2a£aa_ia_£Qe_Gaaacal_Aasfi!Z!blY.i 

1  Section  1.   Section  16  of   tne   "Medical   Practice   Act"*  57 

6  approved   June   30*   I923t   as  amended*  is  amended  to  read  as  58 

7  follows: 

(Ch*  lilt  par.  W33)  60 

9  Sec.  16.  The  Department  nay   revoke*   suspend*   place   on  62 

9  probationary  status*  or  take  any  other  disciplinary  action  as  63 

10  the   Department   may   deem  proper  with  regard  to  the  license*  64- 

11  certificate  or  state  hospital  permit   of   any   person   issued  65 

12  under   tnis   Act   or   under   any   other   Act  in  this  State  to  66 

13  practice   medicine*   to   practice   the   treatment   of    human 

IV  ailments   in   any   manner   or   to   practice  midwifery*  or  may  67 

15  refuse  to  grant  a   license*   certificate   or   state   hospital  68 

16  permit   under  this  Act  or  may  grant  a  license*  certificate  or  69 

17  Stata  hospital  permit  on  a  prooationary  status  subject  to  the  70 

18  limitations  of  the  probation*  and  may  cause   any   license   or  7L 

19  certificate  which  has  been  the  subject  of  formal  disciplinary 

20  procedure   to   be   marked   accordingly   on  the  records  of  any  72 

21  county  clerk  upon  any  of  tne  following  grounas:  73 

22  1»   Performance  of  an  elective   abortion   in   any   place*  75 

23  locale*  facility*  or  institution  otnar  than:  76 
24-  (a)  a  facility  licensed  pursuant  to  the  "Ambulatory  78 
25  Surgical  Treatment  Center  Act"  as  heretofore  or  hereafter  79 
Zb  amended: 

27  (b)   an  institution  licensed  pursuant  to  "An  Act  relating  81 

28  to   the  inspection*  supervision*  licensing*  and  regulation  of  32 

29  hospitals"  approved  July  1*  1953*  as  heretofore  or   hereafter  33 

30  amended;  or 

31  (c)  »n  a«ouV»C3M--y  s-urgical  treatment  center  or  d5 
j2  nosoi  tal  i  zat  i  on    cr    core    facility    Tiaintained    oy    tne      State      or  36 
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1  any   aganc/   thereof*   where   such   department   or  agency  has  •    37 

2  authority  under  lav*  to  establish  and   enforce   standards   for  38 

3  the   ambulatory   surgical  treatment  centers*  hospitalization*  89 
W  or  care  facilities  under  its  management  and  control;  or 

5  (d)   Ambulatory  surgical       treatment       centers*  91 

6  hospitalization   or  care  facilities  maintained  by  the  Federal  92 

7  Government;  or 

3  (e)   Ambulatory      surgical       treatment       centers*  94 

9  hospitalization    or    care    facilities   maintained   by   any  95 

LO  university  or  college  established   under   the   laws   of   this  96 

11  State   and   supported   principally   by  public  funds  raised  by  97 

12  taxation; 

13  2»   Performance  of  an  abortion  procedure  in  a  wilful   and  99 
1^  wanton  manner  on  a  woman  wno  was  not  pregnant  at  the  time  the  101 

15  abortion  procedure  was  performediw 

16  3.   Conviction   in   this   or   another   State  of  any  crime  103 

17  which  is  a  felony  under  the  laws  of  this  State  or  conviction  104 
19  of  a  felony  in  a  federal  court*  unless  such  person  105 
19  demonstrates  to  the  Department  that  ha  has  been  sufficiently  106 
23  rehabilitated  to  warrant  the  public  trust; 

£1  4»   Gross   or   repeated   malpractice  resulting  in  serious-  103 

22  injury  or  death  of  a  patient;  109 

23  5»  Engaging  in  ai shonorabl e»  unethical  or  unprofessional  111 
Z<*  conduct  of  a  character  likely  to  deceive*  defraud  or  harm  the  112 

25  publ i  c; 

26  6.   Obtaining   a   fee*   either   directly   or   indirectly*  114 

27  either   in   money  or  in  the  form  of  anytning  else  of  value  or  115 

28  in  tne  form  of  a  financial  profit  as   personal   compensation*  116 

29  or  as  compensation*  charge*  profit  or  gain  for  an  employer  or  117 

30  for    any    other    person   or   persons*   on   the   fraudulent  lid 

31  representation   that   a   manifestly   incurable   condition   of  119 

32  sickness*   disease  or  injury  of  any  person  can  be  permanently 

33  cur?a; 

j'r  7.      ntaoiUi-yl     int_eiu>ax3nc3     in    the    use    of      ardent       spirits*  121 

35  -,ir:jtics      or    stimulants    to    such    an    artent    as    to    incacacitate  122 
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2  for  performanca  of  professional  dut i as ;  123 

2  8«   folding  one's  self  out  to  treat  numan  ailments   under  125 

3  any   nans  other  than  his  own*  or  the  personation  of  any  otner  12© 

4  physician; 

5  9»   Employment  of  fraud*  deception  or  any  unlawful   means  128 

6  in   applying  for  or  securing  a  license*  certificate*  or  state  129 

7  hospital  permit  to  practice  the  treatment  of   human   ailments  130 

8  in   any  manner*       to   practice   midwifery   or   in   passing  an  131 

9  axamination  therefor*  or  wilful  and  fraudulent   violation   of  132 
13  the    rules   and   regulations   of   the   department   governing  133 

11  examinations; 

12  10»   Holding  one's  sal f  out  to  treat   human   ailments   by  '    L35 

13  making   false   statements*  or  by  specifically  designating  any  136 
IV  disease^  or  ^roup  of  diseases   and   making   false   claims   of  137 

15  one's   skill*   or  of  tne  efficacy  or  value  of  one's  medicine*  13a 

16  treatment  or  ramedy  therafor; 

17  il«.   Professional   connection   or   association   with,   or  140 

18  lending   one's   name   to*  another  for  the  illegal  practice  by  l^i 

19  another  of  the  treatment  of  human  ailments  as  a  business*   or  142 

20  professional  connection  or  association  with  any  person*  firm*  143 

21  or   corporation  holding  himself*'  tnemselves*  or  itself  out  in  144 

22  any  manner  contrary  to  tnis  Act; 

23  12*  Revocation  or  suspension  of  a  medical  license   in   a  146 

24  si  ster  state; 

25  13»   &   violation   of  any  provision  of  this  Act  or  of  the  148 

26  rules  and  regulations  formulated  for   the   administration   of  149 

27  this  Act; 

28  14»   Diractly   or   indirectly  giving  to  or  receiving  from  151 

29  any   physician*   oarson*   firm   or    corporation    any    fee*  152 

30  commission*   rabate   or   othar   form   of  compensation  for  any  153 

31  professional  services  not  actually  and   personally   rendered.  154- 

32  Nothing    contained   in   this   subsection   pronibits   persons  15s 

33  holding  valid   and   current   licenses   under   this   Act   fron  156 

34  px,acricJng    mad-ic  i  aa   in   partnersnip   under   a   partnersnip 

35  acrtemant  or  in  a   corporation   authorized   by   "Tne   Heaicai  :57 
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1  Corporation   Act"?   as   now   or   heraaftar   amended*  or  as  an  153 

2  association  authorized  by  "The  Professional  Association   Act"  159 

3  as   now   or   hereafter^  amended*   or   under  "The  Professional  160 
't  Corporation   Act"   as   now   or   nereafter   amended*   or   from 

5  pooling*   sharing*   dividing   or   apportioning   the   fees  and  161 

6  monies  received  Oy  them  or  by  the  partnership*  corporation  or  162 

7  association  in  accordance  *ith  the  partnership   agreement   or  163 

8  the   policies  of  tne  Board  of  Directors  of  the  corporation  or  16^» 

9  association.   Nothing  contained  in  this  subsection   prohibits  165 

10  2  or  mora  corporations  authorized  by  "The  Medical  Corporation  166 

11  Act" »  as  now  or  hereafter  amended*  from  forming  a  partnersnip  167 

12  or  joint  venture  of  such  corporations*  and  providing  medical*  168 

13  surgical   and   scientific  research  and  knowledge  by  employees 

l«f  of  tnese  corporations  if  such  employees   are   licensed   under  169 

15  this  Act*  or  from  pooling*  sharing*  dividing*  or  apportioning  170 

16  the   fees   and   monies   received   by  the  partnership  or  joint  171 

17  venture  in   accordance  with  the  partnership  or   joint   venture  172 

18  agreen»ant«.     Nothing   contained   in   this   subsection   shall  17v 

19  abrogate  the  right  of  2  or  more   persons   holding   valid  and 

20  currant    licenses    under    this   Act   to   receive   adequate  175 

21  compensation  for  concurrently  rendering  professional  services  176 

22  to  a  patient  and  divide-  a  fee;  provided*  the  patient  has  full  177 

23  know-ledge  of  tne  division*,  and*-  provided*  that  the  division  178 
2*  is    made    in   proportion   to   the   services   performed   and  179 

25  responsibility  assumed  by  eachi* 

26  15.   A  finding  by  the  Medical  Disciplinary  Board  that  the  181 

27  registrant  after  having  his*  license   placed   on   probationary  182 

28  status  violated  the  terms  of  the  prooationj.»  183 

29  16.  Aoandonment  of  a  patienti»  185 

30  17.   The  use   or   prescription   for   use  of  narcotics  or  187 

31  controlled  substances  (designated  products)  in  any  way  otner  188 
iZ  than  for  therapeutic  purposes!*  139 
33  18.  Promotion  of  the  sale  of  drugs*  devices*  appliances  19 1 
3*>  or  aoods  provided  for  a  patiant  in  sucn  nanner  as  to  exploit  192 
-e  'n-i    uatiant  for  financial  jain  of  the  pnysiciani*  1.53 
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i         19.   Offering*   undertaking   or  agreeing  to  cure  or  traat  195 

2  disease  by  a  secret  method*  procedure*  treatment  or  medicine*  19o 

3  or  tne  treating*   operating   or   prescribing   for   any   nunan  197 

4  condition   by  a  method*  means  or  procedure  which  tne  licensee  198 

5  refuses   to   divulge   upon   demand   of   the    Department    of  199 

6  Registration  and  Educations 

7  20.  Immoral  conduct  ii  practice  as  a  physician*  or  201 
a  repeated  acts  of  gross  misconduct!*  202 
9         21.   Willfully  making  or  filing  falsa  records  or   reports  ZQh 

10  in  his  practice  as  a-  physician*  including*   but   not   limited  205 

11  to*   false   records   to   support   claims   against  the  medical  206 

12  assistance  program  of  the  Department  of  Public  Aid  under   the  .   207 

13  Public  Aid  Codai* 

1^        ZZ»      Willful   omission   to   file   or  record*  or  willfully  209 

15  impeding  tne  filing  or  recording  or  inducing   another   person  210 

16  to   omit  to  file  or  record  medical  reports  as  required  by  law  211 

17  or  willfully  failing  to  report  an  instance  of  suspected  child  212 

18  abuse  or  neglect  as  required  by   the   "Abused   and   Neglected  213 

19  Child  Reporting  Act1**  as  now  or  hereafter  amended!* 

20  23.   Solicitation   of    professional   patronage   by   any  215 

21  corporation*  agents   or   persons*   or   profiting   from   tnosa  2lo 

22  representing  themselves  to  be  agents  of  the  licensee!*  217 

23  2<».  Gross  and  willful  and  continued  overcharging  for  219- 
Zh  professional  services*  including  filing  false   statement   for  220 

25  collection   of   fees   for   wnich   services   are  not  rendered*  221 

26  including*  but  not  limited  to*  filing  such   false   statements  222 

27  for  collection  of  monies  for  services  not  rendered  from  the  223 
23  nedical  assistance  program  of  the  Department   of   Public   Aid  ZZ't 

29  under  tha  Public  Aid  Code!* 

30  25.   Professional   incompetence   as   manifested   by   poor  226 

31  standards  of  cara  or    mental  incompetency   as   declared   oy   a  227 

32  court  of  competent  jur i sai cti oni*  228 

33  26.  Pnysical  illness*  including*  but  not  limited  to*  <:30 
3<t  d«ter  i  or  at  i  on  th.rn,>ign  the  aging  procass*  or  loss  of  notor  ^31 
15  skill   -linn   results   In  i    physician's  inability  to  practice  232 
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1  medicine  with  reasonable  judgment*  skill  or  safety.  233 

2  All  proceedings  to  suspend*  revoke?  place  on  proDationary  235 

3  status*   or   take   a,ny   other   disciplinary   action   as    the  236 
«*  Department   may   deem   proper   with   regard   to   a  license  or  237 

5  certificate  on  any   of   the   foregoing   grounds*   except   the  238 

6  ground   numbered   (-9)   (fraudulent   grounds  excepted)  must  be  239 
T  commenced   within   3   years   next   after   the   conviction   or 

8  commission   of   any   of  the  acts  described  therein*  except  as  240 

9  otnerwise  provided  by  law?  but   the   time   during   which   the  2*1 

10  nolder  of  the  license  or  certificate  was  without  the  State  of  Z**2. 

11  Illinois  shall  not  be  included  within  the  3  years* 

12  The   entry   of  an    order  or  judgment  by  any  circuit  court  2**- 

13  estaolishing  that  any  person  holding  a  license  or  certificate  2*5 
I*  under  this  Act  is   a   person   in   need   of   mental   treatment  2*6 

15  operates   as   a   suspension   of   that  license  or  certificate.  2<»7 

16  That  person  may  resume  his  practice  only  upon   a   finding   by  2*8 

17  the    Medical   Disciplinary  Board  that  he  has  been  determined 

18  to  be  recovered  from  mental  illness  by  the  court  and  upon  the  2*9 
i9  Board's  recommendation  that  he  be   permitted   to   resume   his  250 

20  practice. 

21  ins___as£ia£ifflfiii£__^nali= adflfl£-..£ulss— ^iug,ri...set;..£flcto  2.5  2 

22  standards  to  be  used  i  n.  „  d^term  i  n  j  rig:  25  i 

23  iaj Hfian-^3— -asrsQQ mj  11  .„..b.g..,.  deemed  _^.sui lisignllv.  255 

2*  r^QaJaJJJ.ldi^^Q_Md££aDi_i£ifi_fiMiiJJ^_iXitaii.  256 

25  (b\       What  constates         dishonorable.     .    unethical,     .or  258 

26  upprgfes^  jgna.1    conduct    of      a      character      likqly,      to      deceive.  259 

27  qQfraud.    or    h,arm.the   public: 

28  (c)       Wflat;      constitutes       immoral 

29  aiii 

30  idl. 
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State  oi  Illinois 

1981  and  1982 
INTRODUCED - BY 


BILL  FOUR 


SYNOPSIS:       (Ch.  m    1/2,  pars.  1027  and  1028) 

Amends  Environmental  Protection  Act.  Provides 
that  Pollution  Control  Board  rule  impact  hearings  conducted 
pursuant  to  the  E.P.A.  may  be  used  to  satisfy  Administrative 
Procedure  Act  requirements  concerning  the  impact  of  rules  on 
small  businesses.  Provides  that  the  Board  may  satisfy  notice 
and  hearing  requirements  for  rulemaking  of  both  the  E.P.A. 
and  the  A. P. A.  by  complying  with  both  Acts  simultaneously. 
Effective  immediately. 
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A  BILL  FOR 


191 


l*B3206l25RI_3'h 

1  AN  ACT  to  amend  Sections  27  and  23  of  the   "Environmental  52 

2  Protection  Act"*  approved  June  29*  1970*  as  amended.  54 

3  aa_.it._aoaci2d_.&3t — £.Qfi_£saala_af._tQa_iia£2_at_iiLiaaiai.  58 
*  cs2£ssaa£ea_ia_£de.G3aar.al_As.s.&m.alv.i 

5  Section  1.   Sections  27   and   28   of   the   "Environmental  60 

6  Protection   Act"*   approved   June   29»   1970*  as  amendedt  are  <al 

7  amended  to  read  as  follows: 

(Ch.  Ill  1/2*  par.  1027)  63 

8  Sec.  27.  (a)  The  Board  may  adopt  substantive   regulations  65 

9  as   described  in  Sections  10*  13*  17,  22t  22.4  and  25  of  tnis  66 

10  Act.   Any  such  regulations  may  make  different   provisions   as  67 

11  required   oy   circumstances  for  different  contaminant  sources  68 

12  and  for  different  geographical  areas;  may   apply   to   sources  69 

13  outside   this   State  causing*  contributing  to*  or  threatening 

1^  environmental   damage   in   Illinois;   and   may   mane   special  70 

15  provision   for   alert   and  abatement  standards  and  orocedures  71 

16  resoecting  occurrences  or   emergencies   of   pollution   or   on  72 

17  otner   snort-term   conditions  constituting  an  acute  danger  to  73 
13  health  or  to  tne   environment.   In   promulgating   regulations  T* 

19  under   tnis   Act*   the   Board   shall   take   into   account  the  75 

20  existing  ohysical   conditions*   the   character   of   the   area 

21  involved*   including   the  character  of  surrounding  land  uses*  76 

22  zoning   classifications*   the   nature   of   tne   existing   air  77 

23  quality*   or  receiving  body  of  water*  as  tne  case  may  be*  ana  78 
l<+  the  technical   feasibility   and   economic   reasonableness   of  79 

25  measuring   or   reducing  the  particular  type  of  pollution.  The  80 

26  generality  of  this  grant  of  authority  shall  only   be   limited  31 

27  by   the   specifications   of  particular  classes  of  regulations  82 
23  elsewhere  in  tnis  Act. 

<:9         No  charge  shall  oe  established  or  assessed  by   tne   boaro  d<t 

30  or  A^enc/  against  any  person  for  emission  of  air  contaminants  65 

.1 1  fro*  any  source*  for  discharge  of  water  contaminants  from  any  66 

ji  iDjr:e»  or  for  tne  sale*  offer  or  use  of  anv  art i: I ?•  37 
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1  (b)   Excapt  as  provided  oelow?  bafora  the  adoption  of  any  89 

2  proposed   regulations?   or  amendment  to  axisting  regulations?  90 

3  the  Board  shall  condugt  hearings  on  the   economic   impact   of  91 
<*  those   new   regulations?   and  shall  receive  comments  from  the  92 

5  public  regarding  tne  study  of  the  economic   impact   of   those  93 

6  proposals   prepared   by   the  Institute  as  provided  in  Section  9*» 

7  i(D)  of  this  Act.   In  adopting  any  sucn  new   regulation?   the 

8  Board    shall    consider    those   elements   detailed   in   the  95 

9  Institute's   study   and   tne   Board   shall?   in   its   written  96 

10  opinion?   .uake   a   determination*   based  upon  the  Institute's  97 

11  study  ana  other  evidence  in  the  public  haaring  record?  as   to  98 

12  whether   the   proposed   regulation   has   any  adverse  economic  99 

13  impact  on  the  people  of  the  State  of  Illinois* 

15  llliQQi£-..adiBiQis£cafci*s — Eratadur-e Att max-alsa-Jia-u&ad-ta  102 

ife  ^ii&£x>J&e-£aauiraiDsn£s_af_£nis_Ssc£i2ai-_&a Iao.3_.„a&_,ka£D.  103 

1 7  acaiiisiaQs.aca_f  ull^-eaoBaliaa-alttiA 

18  Notwithstanding   this   subsection  or  Section  6?  the  Board  105 

19  may  modify  and  subsequently  adopt  any   proposed   regulations?  106 

20  or      amendments  to  existing  regulations  without  any  additional  107 

21  economic  study  by  the  Institute  pursuant  to   Section   6   {d);  10S 

22  provided   that?   sucn   modification   by   the   Board   does  not  109 

23  significantly  altar  the  intent  and  purpose   of   the   proposed  110 
2*  regulation  which  was  the  subject  of  the  Institute's  study. 

25  (c)   On  proclamation  by  the  Governor?  pursuant  to  Section  112 

26  8   of   tha   "Illinois   Emergency  Services  and  Oisaster  Act  of  113 

27  1975"?  that  a  disaster  emergency  exists?  or   wnen   tne   Board  11*» 

28  finds  that  a  severe  public  health  emergency  exists?  the  Soard  115 
29-  nayr   in  relation  to  any  proposed  regulation?  oraer  that  sucn  116 

30  rsgulation  snail  take  effect   without   delay   and   tne  Board  117 

31  shall   proceed  witn  the  hearings  and  studies  required  by  tnis 

32  Section  while  the  regulation  continues  in  effect.  119 

(Ch.  HI  1/2,  par.  1328)  121 

33  Sec.  23.   Any  person  may  present   written   proposals   for  i2<» 
i1*  the    jdootian?    a^ena^ant?    or    rapeal    of   tne   icara'i  i25 
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1 

regulations*  and  the  Board  may  make  such  proposals  on  its  own 

L26 

2 

motion.   If   tne   Board 

finds   that   any   sucn   proposal   is 

3 

supoorted  oy  an  adequate 

statement  of  reasons*  is  accompanied 

127 

4 

oy   a  petition  signed  by 

at  least  200  persons*  is  not  plainly 

128 

5 

devoid  of  merit  and  does 

not  deal  with  a  subject  on   which   a 

129 

6 

nearmg   has   oeen   held 

within   the  preceding  6  nontns*  the 

130 

7  Board  shall  schedule  a  public  hearing   for   consideration   of 

8  the   proposal.   If   such  proposal  is  made  by  the  Agency  or  by  131 

9  the  Institute*  the  Board   shall   schedule   a   public   hearing  132 

10  without  regard  to  the  above  conditions.  The  Board  may  also  in  133 

11  its   discration   schedule   a  public  hearing  upon  any  proposal  13* 

12  without  regard  to  the  above  conditions. 

13  No  substantive  regulation  shall  oe  adopted*   amended*   or  136 

14  repealed   until  after  a  puol i c  hearing  within  the  area  of  the  137 

15  State   concerned*   In   tne   case   of   state-wide   regulations  133 

16  nearings   shall   be   hela   i n.  at  least  two  areas*  At  least  20  139 

17  days  prior  to  the  scheduled  date  of   the   hearing   tne   Board 

18  shall   give  notice  of  such  hearing  by  puolic  advertisement  in  140 

19  a  newspaper  of  general  circulation  in  tha  area   of   tne   state  141 

20  concerned   of   the   date*   time*   place   and   purpose  of  such  142 

21  hearing;  give  written   notice   to   any   person   in   the   area  143 

22  concerned   wno   has   in   writing   requested   notice  of  public 

23  nearings;  and  nake   available   to   any   person   upon   request  14V 

24  cooies   of   tha  proposed  regulations*  together  with  summaries  145 

25  of  the  reasons  supporting  their  adoption.  146 

26  Any  public  hearing  relating  to  tha   adoption*   amendment*  148 

27  or  repeal  of  Board  regulations  under  tnis  subsection  snail  be  149 

28  held   oefore   a   qualified   hearing   officer*   wno   shall   be  150 

29  attended  by  at  least  one  member  of  the  Board*   designated   by  151 

30  the   Chairman*  All  such  hearings  shall  be  open  to  the  public* 

31  and  reasonable  opportunity  to  be  heard  witn   respect   to   the  152 

32  suoject   of   tne  hearing  snail  be  afforded  to  any  person.  All  153 

33  testimony  taken  oefore  tha  Board  shall  be  recorded  15<r 
3<>  stanogr  33h  ical  1  y.  The  transcript  so  racorded*  una  any  written  155 
-15 iujTissijns   to  the  Board  in  relation  to  such  n«»ari.-»gs»  stall 
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1  be  open  to  public  inspection*  and   cooias   thereof   shall   be  15b 

2  nada   available  to  any  person  upon  payment  of  tha  actual  cost  157 

3  of  reproducing  tne  original. 

*+  After  such  haaring  tne   Soard   may   revise   the   proposed  159 

5  regulations   before   adoption  in  response  to  suggestions  nade  16g 

6  at  the  hearing*  without  conducting  a  further  hearing   on   the  161 

7  revi  si ons. 

8  Any    person    heard   or   represented   at   a   nearing   or  163 

9  requesting  notice  shall  oe  given  written  notice  of  the  action  16<v 
13  of  the  3oard  with  respect  to  the  subject  thereof.  165 

u               ecacBdynai-aad-QaaciQaa-ceauicad— tajt—suosactiaa ia.) at  t*>7 

12  S2iti2Q_ii2i_af„£tie_IliiQQii-&aiBiQiatj:a£i^a_££a£aduca»A£i_aay.  i&a 

13  alaa„>Qa.ysaa_tQ>5atj.af.i_lae-j:aauiL2asDtA_al-iai&_iS£iiaQ5._s.a  1&9 
i*  lQQ3-aa-aatd-Qta^iaiaa5-ac3.£ullx-£QUDliad-ttitQ*  i?o 

15  Me-fa^s-s^-rsga^a^TonT-ttP-emeneiwefit  —  Sf—pspest — tneceofy  172 

16  s  ha**- — Sses*e — effeetT»s--9«t+ — >s-eeftff  fed-eopy- thereof- has  173 

17  sasri-f  T^--<l-wTfcn-the-&eef,etafy-of — §£afe«T  —  and  —  fenerea-ftes—  -as  17^ 
13           pr^wi-des rn *»*p» — >*et — so«eef*rerng--sds»TfiTati»e*f  ve--rB  +  *3Ttt  175 

19  appf  3*ed-ia«e-fc<rT-t95i-1r— aa-asiended^  176 

20  Section    2.      This    Act    takas    effect      upon      its      Decoming      a  178 

21  la-. 


195 


82nd  GENERAL  ASSEMBLY 
State  of  Illinois 

1981  and  1982 
INTRODUCED I BY 


BILL    FIVE 


SYNOPSIS:  (Ch-  127,    par.   133d5) 

Amends  the  "Illinois  Historic  Preservation  Act" 
to  authorize  the  Department  of  Conservation  to  adopt  rules 
governing  access  to  the  State  Historic  Preservation  Officer's 
site  inventory  files. 


LRB8206126GLtc 


A  BILL  FOR 
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1  an   ACT   to,  amend   Section   5   of  the  "Illinois  Historic  <*7 

2  Preservation  »ct"i  approved  August  1^»  1976*  as  amended.  ^9 

3  tie_i£_2Qa£isa-ai_ias.££Qala_a£ i&a — State — at — Illiaaiax  53 

*  r,ear.eseutad..ia-toa_&eae£al-£s&£!nal*i 

5  Section    l*   Section    5    of    the   "Illinois   Historic  55 

6  Preservation  Act"?  approved  August  1^»  1976*^  as   amended*   is  56 

7  amended  to  read  as  follows: 

(Ch.  127*  par*  133d5)  58 

9         See.  5»   In  addition  to  the  powers  otherwise  specifically  60 

9  granted   to   trie  Department  by  law*  the  Department  shall  have.  61 

LO  the  following  powers  and  responsi bi 1 i ti es: 

11  (a)   to  perform   the   administrative   functions   for   the  63 

12  Course  i  1  ; 

13  (b)   to   hold  puolic  hearings  and  meetings  concerning  the  65 
1^  Illinois  Register  of  Historic  Places;  66 

15  ( c )   to   prepare   and   pariodically   revise   a   statewide  68 

16  preservation  plan; 

17  (d)   to   attempt   to   maximize   the   extent   to  which  the  70 

18  praservation   of   Registered   Illinois   Historic   Places    is  71 

19  accomplished  through  active  use*  including  self-sustaining  or  72 

20  revenue-producing   use  and  through  tne  involvement  of  persons  73 

21  otner  than  the  Department;  and 

22  (e)   to  disseminate  information   of   Registered   Illinois  75 

23  Historic  Places*-  to  provide  technical  and  other  assistance  to  76 
ZW  persons   involved   in   preservation   activities*   to   develop  77 

25  interpretive  programs  and  otnerwi se  stimulate  public  interest  78 

26  in    preservation. 

27  id ta adaat tales aay.eraio.3— acaaas la taa State  so 

28  aiitaci.a__Ecaaa£v.atiaa_Q£iiiaiLls site ia*aata££_tilaa.i._tDe  ai 

29  aucaasa__a£__«aiau culaa aaail ae__lii ta iaauca tnat  32 

30  iafocaatiaQ team taa &i£e_ia*aatacy._f.i.l£S_ia_aiY.ea_aDlv._ia  a  3 

3 1  .isciaaa *xia laaitisate taseaccu at auliucal — naaaucaa 

32  2203  j232Qt___iat2castai. aaJ iiil ta Laaaaa caaaaaaala  a<f 
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l    waaditiao&_aa_£Q£_usg_al_suc&-j.Q£Qci!atiaa*  <*5 
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82nd  GENERAL  ASSEMBLY 
State  of  Illinois 


INTRODUCED . 


1981  and  1982 
BY 


SYNOPSIS: 


BILL  SIX 


(Ch.  127,  par.  I33dS) 


Amends  the  Illinois  Historic  Preservation  Act. 
Provides  that  the  Department  of  Conservation  has  the  pow#r 
and  the  responsibility  to  adopt  rules  prescribing  minimum 
professional  qualifications  for  archaeologists  with  whom  th« 
Department  contracts  to  carry  out  projects  under  the  Act. 


LSB8206127PLJW 


A  BILL  FOR 
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l_R3?2h<jl27Pl  jw 

1  am    a;T    to    airanu      Section      a      of      the      "Illinois      Historic  ^3 

2  iTjsarvatbn    4ct"»    aporoved    August    l'-»»    1976?    as    amended.  50 

3  i2._j.t__i2d2t2J__ix__LU2_PaQala_a£_tQ2_Siate_2f_IlliQ2i£i  3* 
<►  c.2ar.2S£at£i_i2_ias_ia2ar.3l_5.iaa2al^i 

5  Section   1.   Section   5    of    t.ie    "Illinois    Historic  56 

6  Preservation   Act"»   approved  August  1<+?  1973,  as  amendea?  is  57 

7  amended  to  reap  as  follows: 

(Cn»  127,  par.  133d5)  59 

8  iec»  5.   In  addition  to  the  powers  otherwise  specifically  61 

9  dra-»tad  to  tne  Department  oy  ?aw»  the  Department   shall   have   •   62 

10  the  following  powers  and  responsibilities: 

11  (a)   to   oarforn   the   administrative   functions   for  the  o<* 

12  Coj.nci  1  ; 

13  (b)  to  nold  public  hearings  and  meetings  concerning  the  66 
1<»  Illinois  Register  of  Historic  Places;  o7 

15  (c)   to   orepare  and   periodically   revise   a   statewide  o9 

16  preservation  plan; 

t7  (d)   to  attempt  to   maximize   the   extent   to   wnich   the  71 

18  preservation    of   Registered   Illinois   Historic   Places   is  72 

19  accomplished  through  active  use*  including  self-sustaining  or  73 

20  r3venua-or  od_ic  i  ng  use  and  througn  the  involvement  of   persons  7^ 

21  otner  than  tne  Department;  and 

22  (e)   ta   disseminate   information   of  Registered  Illinois  76 

23  Historic  Placest  to  provide  technical  and  other  assistance  to  77 
Z<r  persons  involved  in  preservation  activities?  to  develop  7J 
i.5  interpretive  orograms  and  otnerwise  stimulate  puolic  interest  79 

26  in  pr eservat  i  oni_a.Qd» 

27  ifl ta 2iQ£t CUl2i — aC.2S.C.r.iD.i23 Biaiaua 2C2£2aai2Qal  61 

2  8     *adLj.f.iiatj.2Qi_f.iiC_2CC.Q2^2ia»ial.i_4itC 4D021 £Q2 Q22dCS.IiDL  d2 

c9  i22tca£ti-ta_sacr.Tc_aut_aLaj.ai£.&_y.Qigc-i.tiia-Acj:»  a'* 
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82nd  GENERAL  ASSEMBLY 
State  of  Illinois 

1981  and  1982 
INTRODUCED = BY 


BILL  SEVEN 


SYN0PSIS:         (Ch.  48?  pars.  31.1,  31.2,  31.3,  31.4,  31.6  and 
31.16?  new  par.  31.8-1;  rep.  par.  31.9) 

Amends-  The  Child  Labor  Law  to  clarify 
occupations  in  which  minors  may  be  employed.  Provides  that 
the  rulemaking  power  of  the  Department  of  Labor  is  subject  to 
provisions  of  the  Illinois  Administrative  Procedure  Act  and 
authorizes  the  Department  to  adopt  rules  governing  employment 
of  minors  in  modeling  and  entertainment  related  areas. 

LRB820612lTHsh 


A  BILL  FOR 
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1  AN   ACT   to  amend  Sections  It  2t  3t  At  6  and  lo  of  and  to  50 

2  add  Section  8-1  to  and  to  repeal   Section   9   of   the   "Child  51 

3  Laoor  Law's  approved  June  30»  19A5t  as  amended.  52 

^         dfi J_£ enacted bx trjs.People,  qf  the  Sftate  of  II 1 i no i s t  56 

5     represented in  trie  General  Assembly: 


LO 

11 
12 
13 
LA 
L5 
16 
17 

La 
20 

21 

12 
23 
2A 

25 
26 

27 

i  a 

2" 

30 
31 


Section  1.  Sections  It  2t  3t  At  6  and  16  of  the  "Child 
Labor  Law'S  approved  June  30t  L9A5»  as  amendedt  are  amendedt 
and  Section  8-L  is  added  thereto*  the  amended  and  added 
Sections  to  read  as  follows: 

(Ch.  A8t  par.  31.1) 

Sec.  i.  tax Ha minor — uflds£_,.L6,.xsi 

^majqyed.  perm  i  ttad  *  ,or  suffered  tq  wc 

3Q^ qai  nf  ul gccupat,iont   except ,  agrjcuj  1 

pecsgnt firm  or  corporation  employing  such  minor  obtains  and 

Kegps  gq  fjle  an  employment,  certificate.  No — m-fr,©r—  8fl«»f — *6 
yeafs — ©f--8ger — exeept — mi-noi'j-i^-OF- tS-yeara-or-age-who-are 
par*  fe-r  pa*  rng- -re — *eoera++y — landed — work— experrenee — eareei* 
edeea*TOr»- — programa-ender-the-drr  ee*-t-orr-or  — fche-5ta*e-Board-of 
fcdoea*Torrr-e* — any — fe-rme — ahat-4- — be  —  emp+oyedT--permrt*ed — or 
soffered-to-work-Tn-afir-gaTnf  a+-oeeopat-rof»-+fi-eonftoet-f'Of»-wTth 
any — tneaterr — eoneeft — ha++ — or — p+aee — or-emoae«ert*Y-or-ar.y 

mereantT+e — -rrra*T*o*TonT — stefer — o-f-f+eeT r.o*e+* +aondryT 

maitofaetarfng ea«ab4-  tahmentT m+++-» — eanneryy — rae*ory--or 

werkahopT-rea*aaren*T-+«neh — roomar- — beaofcy — par+oray — baroer 
ahopT-bakor~reaT-eoa+T-bi-reK-or-+amber-rardT-or— rft-arfy-type-o-r 
eeiw  ■croet-fon-worK-wTth-rn-th+a  -a  ta*e-t—  However 

(b)  Minors  between  LA  and  16  years  of  age  may  be 
employedt  permitteat  or  suffered  to  work  outside  school  hours 
and  during  school  vacations  j  f  sucn,  work  ,  i  s  (  1 )  bo*  not  in 
danaerous  or  hazardous  factory  work  ana  (2)  not  prohibited  by 

ieii.j.flo__I of tnii Act-, .and ill Qflt  or-+«-«f>y-oeeopafe+on 

_,— irTwrsa  ^-r-arrCb  i  t^d  by  Now  jr  by  ora»r  or  ra^Stion  maoe  in 
.  jr<;  „once    of    1  aw. 


58 

59 
60 

62 

6<* 

o5 

66 
67 

68 

a9 
70 

71 
72 
73 
7A 

75 

76 
77 
80 

81 

32 
6A 

d5 


202 


-2-  LRB8206121THsh 

1  (c)  No  minor  under  12  years  of  age*  e*cept-«em6ef»-of-the  38 

2  fai*mwi*a-owri-+'  amr}-y-wfio-+-f*«-wf'th-*he-'f  armef-at-h-fa — pi— r«e+pe+  39 

3  p+eee — af-res+aeneeT  at  any  time  shall  be  employedt  permitted 

4  or  suffered  to  work  "in  any  gainful  occupation   in   connection  90 

5  with   agriculture..^ — e*«ept — *he«   Ubis proy  i  s. i on   shal 1  not  91 

6  iiQalxi LLl-la-ifleia^ars  fl!_a  „  farmer.  *.i-Q.nn-±am±Lx,.^ntiQ. li*g ai  ?2 

7  his   orincipal   place   of  rqs  i  flenc^:  f21  to  minors  engaged  in  93 

8  ag£!^&U£al_flU£^x&^fllngJ^h,ajL^&-a,-^  94 

9  i2i-._iS   any   minor   of   10   years   of  age  or  more  yftfl  may  be  95 

10  permitted  to  work  in  a  gainful  occupation  in  connection   with 

11  agriculture   during  the  school  vacations  or  outside  of  school  96 

12  hours* 

13  XdJLnItig-xaaulj:&in£ni-xi)dt-£iie-oeiL&iax}A-Xixjn-fl£ taxjaaraiian  *?8 

14  amp?  oy  j  ng      a      minor,,,    obtain and      keep,    Qh    file. .an    employment  99 

15  &a£lJ^ij^^e-^h^ii_afl^^cflix-^fl-inlOQ£^„l,^,,nand  -li-gaariuflf. ass  ioo 

i&  «fcfl_. — axs — aaxiiiloaiiasi — ^ri^is_-^uiDiDex_-^aiLaii.ojaij La an  101 

13  Comprehensive    ^mql oyment    and,    Tr.3inl.n9     ,  *G^»    -XpJ-5      subsectjon  102 

19  3flaS Qfl&— S&gfflPJL~&U£l3    pr.ogr.ams,    frpm  ,any    pther    reou  i  rement  |0f  103 

20  whi.s_Ac,ti 

21  (el       Hi,QQCS,.afitween    14    and    16,    years    qf    age      qart i c j pat i n^  105 
2  2  fn    f  e.dfica.'U  y  -fuflflfl  d    work    experience    career  .sdM^a*  '  Q"    Programs  10  * 

23  under      the      direction      af    the    State    Board    of    ^duC^t'P"    mav    be  LOT 

24  ^J"alQYSdf    BfiULJ  ttsf?  ,Qr  ,sMff^rQC1   to      work      during      the      school  108 

2 5  day       provided       such *qrk    performance    does    not    conflict    with 

2fe  aax-flJLfl££-a£ay,xalflQ-af-.laMat  no 

iCh.  48*.  par.  31.2}  112 

27  Sec.  2»   Nothing  in  this  Act  applies  to;  (11  the  work   of  114 

28  a   minor   engaged   in   agt»-»eo^twi»a4 — po*»aeT*s-exeept-ii©i*— those  11* 

29  peeaona-r«stf*r«ted--fro«—itor*»-i-«g— i-n-e — ge-f«*»+ — oceopat-fon — -fn  n  7 

30  eafweet-ren—wTth— aflffee+tofe— fn— Seet^fan-tT-Tn  the  sale  and 

31  distribution  of  magazines  and  newspapers  at   hours   when   the  113 

32  scnools  of  the  district  are  Ufl£  in  sessionj.* — Noth-fng— rn-tn-fa  119 

33  ■9yg--BaplH"ga--to  ItLl    tne  employment  of  a  minor  outside  school  120 
i4  oours  in  and  ar'vjn^.  .=»  rone    at  work  usual  to  the  not.?   of   tn*  i22 
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1  employer   so  long  as  that  work  is  not  in  connection  with  or  a  122 

2  part  of  the  Business*  trade  or  profession  of   the   employer!*  124 

3  Noth-rng— Tfi-thT5-*e*-app+-res-*©  or  (31  the  work  of  a  minor  a/.  L25 

4  j.3  vtjars  of  age  qr  ,,roor_e  in  caddy  ing  at  a  golf  course   nho—ts  126 

5  ±-3- — «f  ~i«e  f «— r  «ar  j-af -«ge» — Nethrng-*+n-5ee*+«i,i-9-©f-'fehT9— *et  L28 

6  app+Te9-t©-a-i»T«orT-*4-«r~fc5-yeers-©f-ageT-de*T«g — that — par*  129 

7  a-r— the-- year --from-— aa©e-~t--*hr oaf h — -September — ±5t — rn — an 

8  9eeapa«T3i°>a^"T-T©eatroi,»a+T-©r-e©aea4T«na-T--pr©5**am=;-rBn©ed--by  130 

9  the— &©mprenensr,»'e-irmp  +  9yment-and-*ra-r(i-j'ng-*et»  132 

(Ch-  48*  par*  31.3)  134 

10  Sec.   3.     No   minor   under   16   years   of   age  shall  be  137 

11  employed*  permitted*  or   suffered   to   work   in   any   gainful  •    138 

12  occupation  mentt-i-oRed-'i'n-aeet-rert— t-af-tftts-Aet  for  more  than  6  139 

13  consecutive   days   in   any  one  week*  or  more  than  48  hours  in 

14  any  one  week*  or  more  than  8  hours  in  any  one  day*  or   be   so  140 

15  employed*   permitted  or  suffered  to  work  between  7  p.m.  ana  7  141 

16  a.m»  from  Labor  Day  until  June  1  or  between  9  p.m.  and  7  a.m.  142 

17  from  June  1  until  Labor  Day. 

18  The  hours  of  work  of  minors  under  the   age   of   16   years  144 

19  employed   outside  of  school  hours  shall  not  exceed  3  a  day  on  145 

20  days  when  school  is.  in  session*  nor  shall  the  combined   hours  146 

21  of  work  outside  and  in  school  exceed  a  total  of  8  a  day*  148 

(Ch.  48*.  par.  31.4)  150 

22  Sec»  4*.  No  minor   under   1&  a4*teen-+±©t  years  of  age  152 

23  shall  be  employed*   or   permitted   to  work   in   any   gainful  153 

24  occupations   mewtj-fowed— rn-Seet •*■©©— i—  o-f-th-fa-oet  for  more  than  154 

25  5_  r-rye—f^-r-  hours  continuously  without  an  interval  of  at  least  155 

26  3^1  tpr-rrty-faet  minutes  for  meal  period*  and  no  period  of  less 

27  than  2il  th-rrty— faQf  minutes  shall  be  deemed   to   interrupt   a  156 

28  continuous  perioa  of  work.  157 

(Ch*  4<i»  par.  31.6)  159 

<L9         Sec.  6.   It  shall  be  tne  duty  of  every  emoloyer  of  minors  161 

50  D*>tw-*en   the   ages   of   1*-   jna   16   years  employed  for  or  in  162 

il  ..rrnn-gcT  iOT  ki  tm  any  gainful  occupation  w*ntxe'n©d-+ft-a<»etj>T©n--t  163 

l"  -i    <■:'.  3  register  upon  the  ^re^ises  where  tnw  worK  is   oe  i  ny  i.6<* 
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1  done  on       whicn   register  shal J  be  recorded  the  name*  age  and 

2  place  of  residence  of  every  minor  detween  the  ages  of  14   and 

3  16   years.   It   shall   be   unlawful   for   any  person,  firm  or 

4  corporation  to  hire  or  employ  or  to  permit  or  suffer  to   work 

5  in  or  for  or  in  connection  with  any  of-the  gainful  oc,c,yoat  ion 

6  oeeap«t-?8B?—mentToned — ■+« — 5*et4«is--*t  any  minor  between  the 

7  ages  of  14  and  la  years  unless  there  is   first   procured   and 

8  placed   on  file  on  the  premises  where  the  work  is  being  done» 
°  employment  certificates  issued  as   hereinafter   provided   and 

10  accessible   to   the   authorized   officers  or  employees  of  the 

11  Department  of  Labor*  and  to   the   truant   officers   or   other 

12  scnool    officials    charged   with   the   enforcement   of   the 

13  compulsory  eaucation  law. 

(Chen  48»  new  par,  31.8-15 

14  £eiju^zJ^_„^Q£Mi5J2i^^dij2g^Q2^£fl^^c&s_^ 

is  3u^fl£a_ua^ec_i6,  y9dca-Q£„.aag-may— ba.-^£LU^ad-^s  models*, or  as 

16  aexloxm£jiA^an„Ii^g„a£„ar^-rexaj^lfi^_£axiia.^JL-lalexiJ»  i  qojl  .  or-Ia 

it        aflfciao ai&&i£g&jg. — ox— ,-ia — ataac — .eafcecta i  nro^ni;  ....cslatsfl 

is        aec£ao3aiigjas^-au]U&c^&&,i^i&3aabj^ imsase,d, 

(Ch*  48*  par*  31.16) 

21  Sec»   16»   £aj.   Tne   Department   of   Labor   shall    maker 

22  pi'cwa^gs**  and  enforce  such  reasonable  rules  and-f*®§B+a*-ren* 

23  relating   to   the   administration   and   enforcement   of    the 

24  provisions    of    this    Act*    including    the   issuance   of 

25  certificates  authorized  under  this   Act?   as   may   be   deemed 

26  expedient.  iU£h—LUl&aa&±aa iS„5UtU££l—tfl— Li3^-a£QY  f  5  I  OnS-fll 

t?  ^he  „  LIlinQi.S  .^qwintStraltve  Procedure  ^ct,.  (b.)   In   order   to 

28  promote   uniformity   and   efficiency  of  issuance*  it  shall  in 

29  consultation   with   the   State   Superintendent   of   Education 

30  formulate  the  forms  on  wnich  certificates  shall  be  i ssuea  and 

31  al so   forms   neeoed   in  connection  with  such  issuance*  and  it 

32  -steal  1  supoly  sucn  forms  to   the   issuing   officers.   icj.   The 

33  C?vartment  of  Laoor.  i  z$    -Jeoufi^s  and  inspectors*  may  suspend 
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1  any   certificate  as  an  emergency  action  imperatively  required  200 

2  for  the  public  health*  safety  and  welfare   of   minors   if   in  201 

3  their   judgment   it   was  improperly  issued  or  if  the  minor  is  203 

4  illegally  employed.  If  the  certificate  is   so   suspended   the  204 

5  employer  and  all  interested  parties  shall  be  notified  of  such 

6  suspension   in  writing  and  such  minor  shall  not  thereafter  be  205 

7  employed*  permitted?  or  suffered  to  work  until  a  final   order  206 

8  is   issued   by  the  Department  of  Labor  after  a  hearing  either  207 

9  reinstating  or  revoking  the  certificate.   The   hearing   shall  208 

10  commence   within    21   days   after   the   date   of   any   such 

11  suspension.   If  the  certificate  is  revoked   the   minor   shall  209 

12  not   thereafter   be   employed*   permitted  or  suffered  to  work-  210 

13  until  a  new  certificate  for  his  employment  has  been  obtained.  211 

(Ch.  <f8*  rep.  par*  31.9)  214 

14  Section  2.   Section  9  of  the  "Child  Labor  Law"*   approved  216 

15  june  30*  1945*  as  amended*  is  repealed.  217 
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BILL  EIGHT 


SYNOPSIS:       (Ch.  56  1/2,  pars.  1308,  1309,  1311   and   1312) 


Amends  the  Illinois  Controlled  Substances  Act 
to  permit  prescribers  of  certain  Schedule  II  controlled 
substances,  who  are  U.S.  employees  acting  in  the  scope  of 
their  employment  or  out  of  State  doctors  to  issue 
prescriptions  for  such  substances  on  conventional 
prescription  forms  written  in  triplicate  and  signed  by  the 
prescribe?. 
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1  AN  ACT  to  amend  Sections  308t  309,  311   ana   312   of   the  49 

2  "Illinois   Controlled   Substances   Act"»   approved  August  16,  50 

3  1971 t  as  amended,  51 

<►       aa_it-aaa__£d_ajt_t_e_£aaalfi_af— t_a___±a_s af __li_Qi__  5  5 

5  rgD,r.__so.ta__ia_ta___a_a_al-A__a_Bl_i 

6  Section   I.    Sections   308t   309,   311   and   312   of  the  57 

7  "Illinois  Controlled  Substances   Act",   approved   August   16.  58 

8  1971  »  as  amended?  are  amended  to  read  as  follows: 

(Cn.  56  1/2*  par,    1308)  60 

9  sec.  308.    i_i £__eat_____a_a_i_gd____„yB_£__i_Q_ia__  •  62 

10  gvery    practitioner  who  issues  a  prescription  for  a  controlled  64 

11  substance  in  Schedule  II»  which  is  a  narcotic  drug  listed   in 

12  Section   206   of   this  Act;  or  which  contains  any  quantity  of  o5 

13  amphetamine  or  methamphetaiisi  ne?  their  salts»  optical   isomers  66 
14-  or   salts   of   optical   isomers;  phenmetrazi  ne  and  its  salts;  67 

15  pentazocine;  methaqual one;  or    which  is   hereafter   determined  68 

16  to   oe   a   "aesignated  product*"  as  defined  in  Section  102  of  ©9 

17  this   Act,   shall   issue   such    prescription    on    official  70 
13  prescription   blanks   which  shall  be  issued  oy  the  Department 

19  of  Registration  and  Education  except  as  otherwise  provided  in  71 

20  this  Act.   The  prescription  blanks  issued  by   the   Department  72 

21  of   Registration   and   Eoucation   shall  be  in  serial  numoered  73 

22  groups  of  100   blanks*   each   in   triplicate,   and   shall   be  74 

23  furmisned   at   a   reasonable   charge  to  such  practitioner  and  75 

24  such  prescription  olanks   shall   not   be   transferable.    The  76 

25  prescription   Dlanks   shall   be  printed  on  distinctive  paper, 

26  serial  numoer  of  the  group  being  shown  on  each  blank  and  also  77 

27  each  blank  being  serially  numbered.  No   more   than   one   sucn  78 

28  prescription   group   snail  in  any  case  ba  issued  or  furnished  79 

29  oy  the  Department  of  Registration  and  Education  to   the   same  30 

30  prescriber  at  one  time. 

3t       _a_____t_it____a_i_g __e a___i_i_o._ 2l___Q____iaa_ial_  ^2 

______i_______a_a_a_a_Ql__afi__a__tD-__aitfi_ _-__s_ _q_ i 3 
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1  ana actiaa ,-aj.tuiQ — ias — icaes at — tdsir amalaxajeai aaa  a* 

2  acas.tci&Br.&_aQa._flce_duly.__licsQsad__ta_.a£a££i££ ia aaataar.  as 

3  stata—asax—iaius — aLS&c£iaiiaai.far_tas_suasiaQ££4»liataa_ia 

*  iuaseai.itta_jLal_._aa aaflkaatiaaal ar.2_a£ia_iaa x2£a&j,„„.__iaa  a6 

5  siall-aa_acittaQ_ia_t£ialiaata_aaa_all_tar.afi_£aaj.e&™.sxaDsa_ai  87 

<>  tDS-QCaiaciaeii*  as 

(Ch.  56  1/2*  par,    1309)  90 

7  sec.  309.    £aaaat as. a£a:*i3ed_ia_SaatiaQ___a._a£___i&  92 

8  «.£&£  no  person  shall  issue  a  prescription  for  a   Schedule   II  93 

9  controlled   suostance*   «ihich   is   a   narcotic  drug  listed  in  94 
iO  Section  206  of  tnis  Act;  or  which  contains   any   quantity   of  95 

11  amphetamine   or  methamphetami ne»  their  salts*  optical  isomers  96 

12  or  salts  of  optical  isomers;   phenmetrazi ne   and   its   salts;  97 

13  pentazocine;   methaqua 1  one;   or  which  is  hereafter  determined  98 
1*  to  be  a  "designated  product**  as  defined  in   Section   102   of  99 

15  this   Act*   otner   tnan   on   the   official  prescription  blank  100 

16  issued  by  the  Department  of  Registration  and  Education  and  no 

17  person  shall  fill  any  such  prescription   other   than   on   the  101 

18  official   prescriotion   blank   issued  by      the   Department  of  102 

19  Registration  and  Educat  i  on__a_aS0t_a5-a£a_i-S--.ia_SS__J^-_l_  103 

20  a£«ttliS.-.A.Ct;  provided  that   in   the   case   of   an   emergency*  104 

21  epidemic   or  a  sudden  or  unforeseen  acciaent  or  calamity*  the  105 

22  prascrioer  may  issue  a  lawful  oral  prescription  or  a   written  106 

23  prescription   on  a  blank  other  than  the  official  prescription  107 

24  blank  issued  by  the  Department  of  Registration  and   Education  103 

25  where   failure   to   issue  such  a  prescription  might  result  in  109 

26  loss  of  life  or   intense   suffering*   but   such   prescription 

27  shall   have   endorsed   thereon   by  the  prescriber  a  statement  110 

28  concerning   the   accident   or   calamity*    or    circumstances  111 

29  constituting    the    emergency*    the   cause   for   which   the  112 

30  unofficial  blank  was  used.   All  prescriptions  on  tne  official 

31  olanks  snail  be  written  in  triplicate  and   all   three   copies  113 

32  signed   oy   the   orescriber.   All   prescriptions   issued   for  1 1  <► 

33  Scnn-ttule   II   controlled   substances   shall   include   ooth   a  115 

34  written  and  numerical  notation  of  quantity  on  the  face  of  the  lib 
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1  prescription.   No   prescription   for  a  Schedule  II  controlled  116 

2  substance  may  oe  rafillea.  118 

(Ch.  56  1/2.  par.  1311)  120 

3  Sec.   311.   For   all   controlled   substances   covered   by  122 

4  Sections   308   and  309  of  this  Act*  the  original  and  one  copy  123 

5  of  the  official  prescription  blank  shall  be  delivered  to   the  124 

6  person   filling   tne   prescription  UQla&&_.£_s_ar.SS£__a.-ia__.L_  i25 

7  L__U2__a____uL2&£r._as__s-ala_2a_a-__D.2__Ql£2fl __at_ts a__laa  1 2  6 

s  sl__i._____& — itaas — af.__saalav.aisD.t__ac._-aj: a_a_£sa__a£r.__ui_ 

9  _i„2a„s___a_a_a£_i_2__a___a_Q2___-tats___iQ^ aaiaQ__c,a_s—__a  127 

io  ai5a2d_a_2-£r.ia_iaa__aa_aaa_sQ_ianal«a£2_£a.a_iaQ_£a£iD«__QaIl  12a 

ii  aa___d£li-&r.edi- — ,aas_™a£ — -tuan — -Dall__as _lsa_i..____£-sa  1.29 

12  _a_iaiaai___„aQd__aQS__a£ — aQiafi — _&all__&s — alsa_l_ __iac_sa 

13  _daaliaa_£"»   Tne  duplicate  shall  be  properly  endorsed  by  the  130 

14  person  filling  the  prescription  at  the  time  such  prescription  131 

15  is   filled*   with   his  own  signature  and  the  date  of  filling.  132 

16  The  original  official  prescription  blank  shall  be  retained  by  133 

17  the  person  filling  tne  prescription  and  by  the   15th   of   the  134 

18  month   fallowing   the   month   in   which   tne  prescription  was  135 

19  filled*  the  duplicate  shall  oe  returned  to  tne  Department   of 

20  Registration   and   Education   at  its  principal  office.   These  137 

21  duplicates*  any  reproductions   of   these   in   any   form*   any  138 

22  conputat i ons   of   the  duplicates*  any  statistics  derived  from 

23  the  duplicates  or  compilations*  and  any  studies  incorporating  139 

24  material  from  these  sources  shall  be  available  for  inspection  140 

25  and  reproduction  by  any   person   whom   the   0i rector   of   the  141 

26  Department  of  Law  Enforcement  has  authorized  to  do  so.  143 

(Ch.  56  1/2*  par.  1312)  1*5 

27  Sec.   312.    (a)   a   practitioner*   in   good   faith*   may  147 

28  disoense  a  Schedule   II   controlled   substance*   wnich   is   a  148 

29  narcotic   drug   listed   in   Section  206  of  tnis  Act;  or  whicn  1*9 

30  contains  any   quantity   of   amphetamine   or   methampnetami ne»  150 

31  their   salts*   optical    isomers   or  salts  of  optical  isomers;  151 

32  pherrmetr  az  i  ne  anu  its  salts;   pentazocine;   methaqual  one;   or  152 
,3  «hicn   is   hereafter  determined  to  De  a  "Usiqnatea  product*" 
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1  as  defined  in  Section  102  of  this  Act  to  any  person   upon   an  153 

2  official   prescription  form  aCA-ia_iD.e_£aaS_a.f._a_a£aacxiUtiaa  ^5<» 

3  iaauaa_aY._a_acaacr.iaar._aiDBlax.ea — a* — ttoe—Unitad — __aiea — ana  155 

4  aatiaa_ttittiia_tda-is:aae_a£_aaaiaiiDSQt-flL-ax_a_aj:eaiiriber_fl,uli  156 

5  Liaaoaasl— ta_Dr.attiaa-ia_aaatiiar._atatai_uaan_tiifi_£aaiLfiatiaaal 

6  B_aa_£ia_iaa__a__a__Ba_b_al__tLL__ — a_all__aa — aiaaea- — ax — Ine  157 

7  ac.2a__i_a__ aaa-al_«ibiaQ_atiall_aa_cl2ar.l3t_iDa£is.fia_ilai:iaiaaJJL».  15<* 

8  aQa_aaa_af_aaiab-SQall_aa__£leacix— maclie£J__na'uBliaaie^i  and  159 

9  Schedule   III*   IV*   or  v  controlled  substances  to  any  person 

10  uDon  a  written  prescription  of  any   practitioner*   dated   and  160 

11  signed   t>y   the  person  prescribing  on  the  day  when  issued  and  161 

12  bearing  the  name   and  address  of  the  patient  for  whom*  or   the  162 

13  owner   of   the   animal   for  which  the  controlled  substance  is  163 

14  oisoensed*  and  the  full  name*   address   and   registry   number  164 

15  under   tne   laws   of  the  United  States  relating  to  controlled  165 

16  suostances  of  the  person  prescribing*  if  he  is  required  by  166 
IT  those   laws   to   be  registered.  If  tne  prescription  is  for  an 

18  animal  it  shall  state  the  species  of  animal  for  which   it   is  167 

19  ordered*  The  practitioner  filling  the  prescription  shall  163 
23  -rite  the  date  of  fill  ing  and  his  own  signature  on   the   face  169 

21  of  the  official  prescription  form.   The  official  prescription  170 

22  font  or  the  written  prescription  shall  be  retained  on  file  by  171 

23  the   practitioner   who   filled   it   or   pharmacy  in  which  the  17£ 

24  prescription  was  filled  for  a  period  of  2  years*  so  as  to   be 

25  readily   accessible   for  inspection  or  removal  by  any  officer  173 

26  or  employee  engaged  in  the  enforcement  of  thts  Act.   Whenever  174 

27  the  practitioner's  or  pharmacy's   copy   of   any   prescription  175 

28  form  is  removed  by  an  officer  or  employee  engaged  in  the  176 
2<?  enforcement  of  this  Act*  for  the  purpose  of  investigation   or  177 

30  as   evidence*   such   officer   or   employee   shall  give  to  the  178 

31  practitioner   or   pharmacy   a   receipt   in   lieu   thereof.   A 

32  prescription   form   for   a   Schedule   II  controlled  suostance  17-9 

33  shall  not  oe  filled  more  than  c  days  after  the  date  of  18J 
3<»  issuance.  A  written  prescription  for  Scnedule  III*  IV  or  V  131 
35  controlled  substances  shall  not  De  fillea   or   refilled   nore  .22 
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1  than   6  nonths  after  the  date  thereof  or  refilled  more  tnan  5  183 

2  tines  unless  renewed*  in  writing*  oy  the  practitioner.  18* 

3  (b)   In  lieu  of  a  written  prescription  required   by   this  186 
*  Section*   a   pharmacist*  in  good  faith*  may  dispense  Schedule  187 

5  111*  IV*  or  v  suDStances  to  any  person   upon   a   lawful   oral  18o 

6  prescription   of  a  practitioner  whicn  oral  prescription  shall  189 

7  pe  reduced  promptly  to  writing  by   the   pharmacist   and   sucn  190 

8  written   memorandum   thereof   shall   be  dated  on  tne  day  when  191 

9  sucn  oral  prescription  is   received   by   the   pharmacist   and  192 

10  shall  bear  tne  full  name  and  address  of  the  ultimate  user  for  193 

11  whom*   or  of  the  owner  of  the  animal  for  which  the  controlled 

12  suostance  is  dispensed*   and   the   full   name*   address*   and  19* 

13  registry  number  under  the  law  of  the  United  States  relating  195 
I*  to  controlled  substances  of  the  practitioner   prescribing  'if  196 

15  ne   is   required   by   those  laws  to  be  so  registered*  and  the  197 

16  pharmacist  filling  such  oral   prescription   shall   write   the  196 

17  date   of   fill  ing   and   his  own  signature  on  the  face  of  sucn  199 

18  written  memorandum  thereof*   The  written   memorandum   of   the 

19  oral  prescription  shall  be  retained  on  file  by  the  proprietor  200 

20  of   the   oharmac/   in   which  it  is  filled  for  a  period  of  not  201 

21  lass  than  two  years*  so  as  to  be  readily  accessible  for  202 
11  insoaction  by  any  officer  or  e.moloyee  engaged  in  the  203 
23  enforcement  of  this  Act  in  the  same  manner  as  a  written  20* 
2*  prascr i ot i on.     Tne    oral    prescriotion   and   the   written 

25  memorandum  thereof  shall  not  be  filled  or  refilled  more   tnan  205 

26  6   months   after   the  date  tnereof  or  be  refilled  more  tnan  5  206 

27  times*  unless  renewed*  in  writing*  by  the  practitioner.  207 

28  (c)   A  controlled  substance  included  in  Schedule  V   shall  209 

29  not   be   distributed   or   dispensed   other  tnan  for  a  meoical  210 

30  puroose  and  not  for  the  purpose   of   evading   this   Act*   and  211 

31  then: 

32  (1)   only  personally  by  a  person  registered  to  dispense  a  213 

33  Schedule  V  controlled  suostance  and  then  only  to  nis  21* 
i'~  pati  erttst  or 

•  5          (2)   only  personally  by  a  pharmacist*  ana  then  only  to   a  .Lo 
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1  person  over  21  years  of  age  who  nas  identified  himself  to  the  217 

2  pharmacist     oy    means    of    2    positive    documents    of  21d 

3  i  dent  i  f  i  cat i  on. 

4  (3)   the  dispenser  snail  record  the  name  and   address   of  220 

5  the  purchasert  tne  name  and  quantity  of  the  productt  trie  date  221 
4  and  time  of  the  sale*  and  the  dispenser's  signature.  222 

7  (4)   no   person   shall  purchase  or  be  dispensed  more  than  224 

8  120  milliliters  or  more  than  120   grams   of   any   Schedule   V  225 

9  suostanca  wnich  contains  codeine*  d i hydrocodai net  or  any  226 
10  salts  thereof*  or  etny 1 mor phi  net  or  any  salts  thereof*  in  any  227 
1!  96  hour  period.   The  porchassr  shall  sign  a  form*  approved  by  228 

12  the  Department  of  Registration  and  Education*  attesting   that  229 

13  ne   has   not   purcnased   any  Schedule  V  controlled  substances  230 
14-  rfithirc  tne  i  umadi  atel  y  preceding  96  hours* 

15        {5)   a   copy   of   the   records   of   sale*   including   all  232 

14.  information   required  by  paragraph  (3)*  shall  be  forwarded  to  233 

I?  the  Department  of  Registration  and  Education  at  its  principal  234 

18  office  by  the  15th  day  of  the  following  month*  235 

19  (6)   all   records   of   purchases   and   sales    shall    be  23? 

20  maintained  for  not  less  than  2  years.  23a 

21  (7)   no   person   shall  ODtain  or  attempt  to  obtain  within  240 

22  any  consecutive  96  hour  period  any  Schedule  V   substances   of  241 

23  mora   than   120  milliliters  or  more  than  120  grams  containing  242 

24  codainet  d i hydrocodai  ne  or  any  of  its  saltst  or  etny 1 morph i na  243 

25  or   any   of   its   salts.    Any   person   obtaining   any    sucn  24^ 

26  preparations  or  combination  of  preparations  in  excess  of  tnis  245 
2?  limitation  snail  be  in  unlawful  possession  of  such  controlled 

28  suDstance.  2^6 

29  (8)   a  parson  qualified  to  dispense  controlled  substances  248 

30  jnd;r   tnis   Act   ana   registered  thereunder  shall  at  no  time  249 

31  Tiai-itain  or  neeo  in  stocx.  a  quantity  of  Schedule  V  controlled  25J 

32  suostancas  defined  and  listed  in  Section  212  (o)  (1)»  (2)   or  25L 

33  (3)   in   excess   of  4.5  liters  for  each  substance;  a  pnarmacy  252 

34  sh-al  1  at  no  tine  maintain  or  keep   in   stock   a   quantity   of  ..53 

35  Scnedul?   V  controlled  substances  as  defined  in  excess  or"  '♦•a 
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1  liters  for  «acn  substance*  plus  the   additional   quantity   of  254 

2  controlled  substances  necessary  to  fill  the  largest  number  of  255 

3  prescription    orders    filled   by   that   pharmacy   for   such  256 

4  controlled  substances  in  any  one  week  in  the   previous   year. 

5  These   limitations   shall   not  apply  to  Scheaule  V  controlled 

6  suostances  which  Federal  law  DrohiDits  from   being   dispensed 

7  without  a  prescription.  259 

8  (d)   Every  practitioner  shall  keep  a  record  of  controlled  261 

9  substances    received   by   him   and   a   record   of   all   sucn  262 

10  controlled     substances     admi n i stared*     dispensed  or  263 

11  professionally   used   by   him  otherwise  than  by  prescription.  264 

12  It   shall*   however*   oe   sufficient   compliance   with    tnis  265 

13  paragraph  if  any  practitioner  utilizing  controlled  substances 

14  listed   in  Schedules  III*  IV  and  V  snail  keep  a  record  of'all  266 

15  those  suostances  dispensed  and  distributed  by  him  otner   tnan  267 

16  those   controlled   substances   which   are  administered  by  the  26S 

17  direct  application  of   a   controlled   suostance*   whether   by  269 

18  injection*   innalation*   ingestion*  or  any  other  means  to  the  27Q 

19  body  of  a  patient  or  research   subject.   6   practitioner   who  271 

20  dispenses*    other    than    by   administering*   a   controlled 

21  suostance  in  Schedule  II*  which  is  a  narcotic  drug  listed   in  272 

22  Section   206   of   this  Act*  or  which  contains  any  quantity  of  273 

23  amphetamine  or  metnamphetami ne*  their  salts*  optical   isomers  27^ 

24  or   salts   of   optical  isomers*  pentazocine*  methaqual one*  or  273 

25  which  is  hereafter  determined  to  be  a  "designated  product"  as  27o 

26  defined  in  Section  102  of  this  Act*  shall  do  so  only  upon  the  277 

27  issuance   of   an   official   prescription   blank;   and    every 

23  practitioner   who  so  dispenses  such  designated  products  shall  273 

29  comply  with  the  provisions  of  Sections  310  and   311   or"   this  279 

30  Act. 

31  (e)   Whenever   a   manufacturer   distributes   a  controlled  231 

32  suostance  in  a   package   prepared   by   him*   and   whenever   a  282 

33  wnol esal e  distrioutor  distributes  a  controlled  substance  in  3  283 
package  rrepa-re-d  by  him  or  the  -nanuf  actur  er »  ne  shall  234 
securely  affix  to  each  oackage  in   wnich   that   substance   is  2  3  5 
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1  contained   a   label   snowing   in  legible  English  the  name  and  286 

2  address   of   tne   manufacturer t   the   distriDutor    and    the 

3  quantity*   kind   and   form   of  controlled  substance  contained  287 
<t  therein.   *o  person  except  a   pharmacist   and   only   for   the  288 

5  purposes   of   filling   a   prescription   under  this  Act*  shall  289 

6  altar*  deface  or  remove  any  lapel  so  affixed* 

7  (f)   Whenever  a      practitioner   dispenses   any   controlled  2*91 

8  suostance*   he   shall   affix   to   the  container  in  which  such  292 

9  substance  is  sold  or  dispensed?  a  labe^  indicating   the   data  293 

10  of   initial  filling*  the  practitioner's  name  and  address*  the  29^ 

11  serial  number  of  the  prescription*  the  name  of   the   patient*  295 

12  the   name  of  the  prescribing  practitioner*  tne  directions  for  29& 

13  use  and  cautionary   statements*   if   any?   contained   in   any 

14-  prescription   or   required   by   law?   the  proprietary  name  or  297 

15  names  or  tne  estabisshed  name  of   the   controlled   substances  29fl 

16  and   the   dosage  and  quantity*  except  as  otherwise  authorized  Z*3"? 

17  oy   regulation   oy   the   Department    of    Registration    ants 

18  Education.  Ho   person  shall  alter*  deface  or  remove  any  laoel  JOG 

19  so  affixed. 

iC         (g)   &   person   to   whom   or  for  whose  us«|3ny  controlled  30<i 

21  suostance  has  bean  prescrioed  or  dispensed  by  a  practitioner?  303 

22  or  other  persons  authorized  under  this  Act*  and  the  owner   of  304 

23  any   animal   for   which  such  substance  has  been  prescribed  or  305 
Zh  dispensed   by   a   veterinarian*   may   lawfully   possess   sucn  30& 

25  suostance   only  in  the  container  in  whicn  it  was  delivered  to  307 

26  nim  oy  tn?  person  dispensing  such  suostance. 

27  (h)   Tne  responsibility  for   the   proper   prescribing   or  30* 

28  dispensing   of   controlled   substances  is  upon  the  prescrioer  310 

29  and   tne   responsibility   for   the   proper    filling    of    a  311 

30  prescriotion   for   controlled   substance  drugs  rests  with  the  312 

31  pharmacist.   An  order  purporting  to  be  a  prescription   issued  313 

32  to   3ny   individual*   which   is   not  in  the  regular  course  of  31<» 

33  professional  treatment  nor  part  of   an   authorized   methadone 

j<t  wa  i  "Tterva-ice    program*    nor   in   legitimate   and   authorize-:  315 

35  r«s^r:n  instituted  by  any  accredited   hospital*   education^  jId 
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1  institution*   charitable   foundation*   or   federal*   state  or  317 

2  local  governmental  agency*  and  which  is  intended   to   provide  318 

3  that   individual   with   controlled   substances   sufficient  to  319 
*►  maintain  tnat  individual's  or  any  other  individual's  pnysical 

5  or   psycnol ogi cal   addiction*   habitual   or   customary    use*  320 

6  dependence*   or  diversion  of  that  controlled  substance  is  not  321 

7  a  prescription  witnin  the  meaning  and  intent  of  this  Act;  and  322 

8  the  person  issuing  it*  shall   be   suoject   to   the   penalties  323 

9  provided   for   violations   of   the  law  relating  to  control  lea  32<* 

10  suostances. 

11  (i)   A  practitioner  shall  not  preprint   or   cause   to   be  326 

12  preprinted   a   prescription  for  any  controlled  substance;  nor  327 

13  shall  any  practitioner  issue*  fill  or  cause  to  be  issued  .or  328 
1<>  filled*  a  preprinted  prescription  for  any  controlled  329 
15  suostancs.  330 
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THE   ILLINOIS   ADMINISTRATIVE   PROCEDURE  ACT 

(Codified  by  West  Publishing   Company   in   Illinois  Revised  Statutes 
at  chapter  127,    paragraphs  1001-1021.) 


Section  1.  SHORT  TITLE)  This  Act  shall  be  known  and  may  be  cited  as 
"The  Illinois  Administrative  Procedure  Act."  (PA  79-1083,  effective  September 
22,    1975) 

Section  2.  APPLICABILITY)  This  Act  applies  to  every  agency  as  defined 
herein.  Beginning  January  1,  1978  in  case  of  conflict  between  the  provisions  of 
this  Act  and  the  Act  creating  or  conferring  power  on  an  agency,  this  Act  shall 
control.  However  if  an  agency  has  existing  procedures  on  July  1,  1977 
specifically  for  contested  cases  or  licensing  those  existing  provisions  control, 
except  that  this  exception  respecting  contested  cases  and  licensing  does  not 
apply  if  the  Act  creating  or  conferring  power  on  the  agency  adopts  by  express 
reference  the  provision  of  this  Act.  Where  the  Act  creating  or  conferring 
power  on  an  agency  establishes  administrative  procedures  not  covered  by  this 
Act,   such  procedures  shall   remain   in  effect. 

The  provisions  of  this  Act  shall  not  apply  to  (1)  preliminary  hearings, 
investigations  or  practices  where  no  final  determinations  affecting  State  funding 
are  made  by  the  State  Board  of  Education,  (2)  State  Board  of  Education 
statements,  guidelines  or  policies  which  do  not  have  the  force  of  law,  (3)  legal 
opinions  issued  under  Section  2-3.7  of  The  School  Code,  and  (4)  as  to  State 
colleges  and  universities,  their  disciplinary  and  grievance  proceedings,  academic 
irregularity  and  capricious  grading  proceedings,  and  admission  standards  and 
procedures  and  (5)  the  class  specifications  for  positions  and  individual  position 
descriptions  prepared  and  maintained  pursuant  to  the  "Personnel  Code"; 
however  such  specifications  shall  be  made  reasonably  available  to  the  public  for 
inspection  and  copying.  Neither  shall  the  provisions  of  this  Act  apply  to 
hearings  under  Section  20  of  the  "Uniform  Disposition  of  Unclaimed  Property 
Act."  (PA  79-1083;  Amended  by  PA  80-1035,  effective  September  27,  1977; 
Amended  by  PA  80-1457,  effective  January  1,  1979;  Amended  by  PA  81-1514, 
effective  January  1,    1981) 

Section  3.  DEFINITIONS)  As  used  in  this  Act,  unless  the  context 
otherwise  requires,  the  terms  specified  in  Section  3.01  through  3.09  have  the 
meanings  ascribed  to  them  in  those  Sections,      (PA  79-1083) 

Section  3.01.  AGENCY)  "Agency"  means  each  officer,  board,  commission 
and  agency  created  by  the  Constitution,  whether  in  the  executive,  legislative, 
or  judicial  branch  of  State  government,  but  other  than  the  circuit  court;  each 
officer,  department,  board,  commission,  agency,  institution,  authority, 
university,  body  politic  and  corporate  of  the  State;  and  each  administrative  unit 
or  corporate  outgrowth  of  the  State  government  which  is  created  by  or 
pursuant  to  statute,  other  than  units  of  local  government  and  their  officers, 
school  districts  and  boards  of  election  commissioners;  each  administrative  unit 
or  corporate  outgrowth  of  the  above  and  as  may  be  created  by  executive  order 
of  the  Governor.      However,    "agency"   does  not  include: 
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(a)  the  House  of  Representatives  and  Senate,  and  their  respective 
standing   and   service  committees; 

(b)  the  Governor;    and 

(c)  the  justices  and  judges  of  the  Supreme  and   Appellate   Courts. 

No  entity  shall  be  considered  an  "agency"  for  the  purposes  of  this  Act 
unless  authorized  by  law  to  make  rules  or  to  determine  contested  cases.  (PA 
79-1083;    Amended   by   PA   80-1457,   effective  January   1,    1979) 

Section  3.02.  CONTESTED  CASE)  "Contested  case"  means  an  adjudicatory 
proceeding,  not  including  rate-making,  rule-making,  quasi-legislative, 
informational  or  similar  proceedings,  in  which  the  individual  legal  rights,  duties 
or  privileges  of  a  party  are  required  by  law  to  be  determined  by  an  agency 
only  after  an  opportunity  for  hearing.  (PA  79-1083;  Amended  by  PA  80-1035, 
effective  September  27,    1977) 

Section  3.03.  HEARING  EXAMINER)  "Hearing  examiner"  means  the 
presiding  officer  or  officers  at  the  initial  hearing  before  each  agency  and  each 
continuation  thereof.      (PA  79-1083) 

Section    3.04.       LICENSE)       "License"     includes  the    whole    or    part    of    any 

agency    permit,    certificate,    approval,    registration,  charter,    or    similar    form    of 

permission  required  by  law,  but  it  does  not  include  a  license  required  solely  for 
revenue  purposes.      (PA  79-1083) 

Section  3.05.  LICENSING)  "Licensing"  includes  the  agency  process 
respecting  the  grant,  denial,  renewal,  revocation,  suspension,  annulment, 
withdrawal  or  amendment  of  a   license.      (PA  79-1083) 

Section  3.06.  PARTY)  "Party"  means  each  person  or  agency  named  or 
admitted  as  a  party,  or  properly  seeking  and  entitled  as  of  right  to  be  admitted 
as  a   party.      (PA  79-1083) 

Section  3.07  PERSON)  "Person"  means  any  individual,  partnership, 
corporation,  association,  governmental  subdivision,  or  public  or  private 
organization  of  any  character  other  than  an  agency.      (PA  79-1083) 

Section         3.08.  RATE-MAKING         OR         RATE-MAKING         ACTIVITIES) 

"Rate-making"  or  "Rate-making  activities"  means  the  establishment  or  review  of 
or  other  exercise  of  control  over  the  rates  or  charges  for  the  products  or 
services  of  any  person,  firm  or  corporation  operating  or  transacting  any 
business   in  this  State.      (PA  79-1083) 

Section  3.09.  RULE)  "Rule"  means  each  agency  statement  of  general 
applicability  that  implements,  applies,  interprets,  or  prescribes  law  or  policy, 
but  does  not  include  (a)  statements  concerning  only  the  internal  management  of 
an  agency  and  not  affecting  private  rights  or  procedures  available  to  persons 
or  entities  outside  the  agency,  (b)  informal  advisory  rulings  issued  pursuant  to 
Section  9,  (c)  intra-agency  memoranda  or  (d)  the  prescription  of  standardized 
forms.      (PA  79-1083;    Amended   by    PA  80-1035,   effective  September  27,    1977) 

Section  3.10  SMALL  BUSINESS)  For  the  purpose  of  this  Act,  "small 
business"  means  a  concern,  including  its  affiliates,  which  is  independently 
owned   and   operated,    not   dominant   in    its   field   and   which   employs   fewer   than   50 
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full-time  employees  or  which  has  gross  annual  sales  of  less  than  $4  million.  For 
purposes  of  a  specific  rule,  an  agency  may  define  small  business  to  include 
more  persons  if  it  finds  that  such  a  definition  is  necessary  to  adapt  the  rule  to 
the  needs  and  problems  of  small  businesses  and  organizations.  (Added  by  PA 
82-492,   effective  January   1,    1982) 

Section  4.  ADOPTION  OF  RULES:  PUBLIC  INFORMATION,  AVAILABILITY 
OF  RULES)  (a)  In  addition  to  other  rule-making  requirements  imposed  by  law, 
each  agency  shall: 

1.  adopt  rules  of  practice  setting  forth  the  nature  and  requirements  of 
all   formal   hearings; 

2.  make  available  for  public  inspection  all  rules  adopted  by  the  agency 
in  the  discharge  of  its  functions. 

(b)  Each  agency  shall  make  available  for  public  inspection  all  final  orders, 
decisions  and  opinions,  except  those  deemed  confidential  by  state  or  federal 
statute  and  any  trade  secrets. 

(c)  No  agency   rule  is  valid  or  effective  against  any   person  or   party,    nor 

may  it  be  invoked  by  the  agency  for  any  purpose,  until  it  has  been  made 
available  for  public  inspection  and  filed  with  the  Secretary  of  State  as  required 
by  this  Act.  This  provision  is  not  applicable  in  favor  of  any  person  or  party 
who  has  actual   knowledge  thereof. 

(d)  Rule-making  which  creates  or  expands  a  State  mandate  on  units  of 
local  government,  school  districts,  or  community  college  districts  is  subject  to 
the  State  Mandates  Act,  The  required  Statement  of  Statewide  Policy  Objectives 
shall  be  published  in  the  Illinois  Register  at  the  time  that  the  first  notice  under 
Section  5.01  is  published  or  when  the  rule  is  published  under  Section  5.02  or 
5.03.  (PA  79-1083;  Amended  by  PA  80-1035,  effective  September  27,  1977; 
Amended  by   PA  81-1562,   effective  January   16,    1981) 

Section  4.01  REQUIRED  RULES)  (a)  Each  agency  shall  maintain  as  rules 
the  following: 

1.  a  current  description  of  the  agency's  organization  with  necessary 
charts  depicting  same; 

2.  the  current  procedures  on  how  the  public  can  obtain  information  or 
make  submissions  or  requests  on  subjects,  programs,  and  activities  of  the 
agency; 

3.  tables  of  contents,  indices,  reference  tables,  and  other  materials  to 
aid  users  in  finding  and  using  the  agency's  collection  of  rules  currently  in 
force;   and 

4.  a  current  description  of  the  agency's  rule-making  procedures  with 
necessary  flow  charts  depicting   same. 

(b)  The  rules  required  to  be  filed  by  this  Section  may  be  adopted, 
amended,  or  repealed  and  filed  as  provided  in  this  Section  in  lieu  of  any  other 
provisions  or  requirements  of  this  Act. 

The  rules  required  by  this  Section  may  be  adopted,  amended, or  repealed 
by  filing  a  certified  copy  with  the  Secretary  of  State  as  provided  by 
paragraphs  (a)  and  (b)  of  Section  6,  and  may  become  effective  immediately. 
(Added  by  PA  80-1035,  effective  September  27,  1977; Amended  by  PA  81-1044, 
effective  October  1,    1979) 
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Section  4.02.  STANDARDS  FOR  DISCRETION)  Each  rule  which 
implements  a  discretionary  power  to  be  exercised  by  an  agency  shall  include  the 
standards  by  which  the  agency  shall  exercise  the  power.  Such  standards  shall 
be  stated  as  precisely  and  clearly  as  practicable  under  the  conditions,  to  inform 
fully  those  persons  affected.      (Added  by   PA  80-1129,   effective  July  1,   1980) 

Section  4.03.  SMALL  BUSINESS  FLEXIBILITY)  When  an  agency  proposes 
a  new  rule,  or  an  amendment  to  an  existing  rule,  which  may  have  an  impact  on 
small  businesses,  the  agency  shall  do  each  of  the  following:  (a)  The  agency 
shall  consider  each  of  the  following  methods  for  reducing  the  impact  of  the 
rulemaking  on  small  businesses.  The  agency  shall  reduce  the  impact  by 
utilizing  one  or  more  of  the  following  methods,  if  it  finds  that  the  methods  are 
legal  and  feasible  in  meeting  the  statutory  objectives  which  are  the  basis  of  the 
proposed   rulemaking. 

(1)  Establishing  less  stringent  compliance  or  reporting  requirements  in 
the  rule  for  small   businesses. 

(2)  Establish  less  stringent  schedules  or  deadlines  in  the  rule  for 
compliance  or  reporting   requirements  for  small   businesses. 

(3)  Consolidate  or  simplify  the  rule's  compliance  or  reporting  requirements 
for  small   businesses. 

(4)  Establish  performance  standards  to  replace  design  or  operational 
standards  in  the  rule  for  small   businesses. 

(5)  Exempt  small  businesses  from  any  or  all   requirements  of  the  rule. 

(b)  Prior  to  or  during  the  notice  period  required  under  Section  5.01(a)  of 
this  Act,  the  agency  shall  provide  an  opportunity  for  small  businesses  to 
participate  in  the  rulemaking  process.  The  Agency  shall  utilize  one  or  more  of 
the  following  techniques.  These  techniques  are  in  addition  to  other  rulemaking 
requirements  imposed  by  this  Act  or  by  any  other  Act. 

(1)  The  inclusion  in  any  advance  notice  of  possible  rulemaking  of  a 
statement  that  the  rule  may  have  an  impact  on  small   businesses. 

(2)  The  publication  of  a  notice  of  rulemaking  in  publications  likely  to  be 
obtained  by  small   businesses. 

(3)  The  direct  notification  of  interested  small  businesses. 

(4)  The  conduct  of  public  hearings  concerning  the  impact  of  the  rule  on 
small  businesses. 

(5)  The  use  of  special  hearing  or  comment  procedures  to  reduce  the  cost 
or  complexity  of  participation  in  the  rulemaking  by  small   businesses. 

(c)  Prior  to  the  notice  period  required  under  Section  5.01(a)  of  this  Act, 
the  agency  shall  notify  the  Small  Business  Office  of  the  Department  of  Commerce 
and  Community  Affairs  when  rules  affect  businesses.  The  Small  Business  Office 
may  advise  or  assist  agencies  in  the  preparation  of  initial  and  final  regulatory 
flexibility  analyses  required  under  this  Act.  The  Office  may  also  advise  or 
assist  agencies  in  meeting  the  requirements  of  paragraph  (b)  of  this  Section. 
(Added   by   PA  82-492,   effective  January   1,    1982) 

Section  5.  PROCEDURE  FOR  RULE-MAKING)  (a)  Prior  to  the  adoption, 
amendment  or  repeal  of  any  rule,  each  agency  shall  accomplish  the  actions 
required   by  Sections   5.01,    5.02   or  5.03,    whichever   is  applicable. 
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(b)  No  action  by  any  agency  to  adopt,  amend  or  repeal  a  rule  after  this 
of  non-compliance  with  the  procedural  requirements  of  this  Section  must  be 
commenced  within  2  years  from  the  effective  date  of  the  rule. 

(c)  The  notice  and  publication  requirements  of  this  Section  do  not  apply 
to  a  matter  relating  solely  to  ^agency  management,  personnel  practices,  or  to 
public  property,  loans  or  contracts.  (PA  79-1083;  Amended  by  PA  80-1035, 
effective  September  27,    1977; Amended  by   PA  81-1044,   effective  October  1,    1979) 

Section  5.01.  GENERAL  RULEMAKING)  In  all  rulemaking  to  which 
Sections  5.02   and   5.03   do  not  apply,    each  agency   shall: 

(a)  give  at  least  45  days'  notice  of  its  intended  action  to  the  general 
public.  This  first  notice  period  shall  commence  on  the  first  day  the  notice 
appears  in  the   Illinois   Register.    The  first  notice  shall   include: 

1.  The  text  of  the  proposed  rule,  or  the  old  and  new  materials  of  a 
proposed  amendment,   or  the  text  of  the  provision  to  be  repealed; 

2.  The  specific  statutory  citation  upon  which  the  proposed  rule,  the 
proposed  amendment  to  a  rule  or  the  proposed  repeal  of  a  rule  is  based  and  is 
authorized; 

3.  A  complete  description  of  the  subjects  and   issues  involved; 

4.  For  all  proposed  rules  and  proposed  amendments  to  rules,  an  initial 
regulatory  flexibility  analysis,  which  shall  contain  a  description  of  the  types  of 
small  businesses  subject  to  the  rule;  a  brief  description  of  the  proposed 
reporting,  bookkeeping,  and  other  procedures  required  for  compliance  with  the 
rule;  and  a  description  of  the  types  of  professional  skills  necessary  for 
compliance;    and 

5.  The  time,  place  and  manner  in  which  interested  persons  may  present 
their  views  and  comments  concerning  the  proposed   rulemaking. 

During  the  first  notice  period,  the  agency  shall  provide  all  interested 
persons  who  submit  a  request  to  comment  within  the  first  14  days  of  the  notice 
period  reasonable  opportunity  to  submit  data,  views,  arguments  or  comments, 
which  may,  in  the  discretion  of  the  agency,  be  submitted  either  orally  or  in 
writing  or  both.  The  notice  published  in  the  Illinois  Register  shall  indicate  the 
manner  selected  by  the  agency  for  such  submissions.  The  agency  shall 
consider  all   submissions   received. 

The  agency  shall  hold  a  public  hearing  on  the  proposed  rulemaking, 
during  the  first  notice  period,  in  the  following  cases:  (1)  the  agency  finds  that 
a  public  hearing  would  facilitate  the  submission  of  views  and  comments  which 
might  not  otherwise  be  submitted;  (2)  the  agency  receives  a  request  for  a 
public  hearing,  within  the  first  14  days  after  publication  of  the  notice  of 
proposed  rulemaking  in  the  Illinois  Register,  from  25  interested  persons,  an 
association  representing  at  least  100  interested  persons,  the  Governor,  the  Joint 
Committee  on  Administrative  Rules,  or  a  unit  of  local  government  which  may  be 
affected.  At  the  public  hearing,  the  agency  shall  allow  interested  persons  to 
present  views  and  comments  on  the  proposed  rulemaking.  Such  a  public 
hearing  in  response  to  a  request  for  a  hearing  may  not  be  held  less  than  20 
days  after  the  publication  of  the  notice  of  proposed  rulemaking  in  the  Illinois 
Register,  unless  notice  of  the  public  hearing  is  included  in  the  notice  of 
proposed  rulemaking.  A  public  hearing  on  proposed  rulemaking  may  not  be 
held  less  than  10  days  before  submission  of  the  notice  required  under 
paragraph  (b)  of  this  Section  to  the  Joint  Committee  on  Administrative  Rules. 
Each   agency   may    prescribe    reasonable    rules    for   the   conduct  of  public   hearings 
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on  proposed  rulemaking  to  prevent  undue  repetition  at  such  hearings.  Such 
hearings  must  be  open  to  the  public  and  recorded  by  stenographic  or 
mechanical   means. 

(b)  provide  up  to  45  days  additional  notice  of  the  proposed  rulemaking  to 
the  Joint  Committee  on  Administrative  Rules.  The  second  notice  period  shall 
commence  on  the  day  written  notice  is  received  by  the  Joint  Committee,  and 
shall  expire  45  days  thereafter  unless  prior  to  that  time  the  agency  shall  have 
received  a  statement  of  objection  from  the  Joint  Committee,  or  notification  from 
the  Joint  Committee  that  no  objection  will  be  issued.  The  written  notice  to  the 
Joint  Committee  shall  include:  (1)  the  text  and  location  of  any  changes  made  to 
the  proposed  rulemaking  during  the  first  notice  period;  (2)  for  all  proposed 
rules  and  proposed  amendments  to  rules,  a  final  regulatory  flexibility  analysis, 
which  shall  contain  a  summary  of  issues  raised  by  small  businesses  during  the 
first  notice  period;  and  a  description  of  actions  taken  on  any  alternatives  to  the 
proposed  rule  suggested  by  small  businesses  during  the  first  notice  period, 
including  reasons  for  rejecting  any  alternatives  not  utilized;  and  (3)  if  written 
request  has  been  made  by  the  Joint  Committee  within  30  days  after  initial  notice 
appears  in  the  Illinois  Register  pursuant  to  Paragraph  (a)  of  this  Section,  an 
analysis  of  the  economic  and  budgetary  effects  of  the  proposed  rulemaking. 
After  commencement  of  the  second  notice  period,  no  substantive  change  may  be 
made  to  a  proposed  rulemaking  unless  it  is  made  in  response  to  an  objection  or 
suggestion  of  the  Joint  Committee.  The  agency  shall  also  send  a  copy  of  the 
final  regulatory  flexibility  analysis  to  each  of  the  small  businesses  which  have 
presented  views  or  comments  on  the  proposed  rulemaking  during  the  first  notice 
period  and  to  any  interested  person  who  requests  a  copy  during  the  first  notice 
period.  The  agency  may  charge  a  reasonable  fee  for  providing  such  copies  to 
cover  postage  and  handling  costs. 

(c)  after  the  expiration  of  45  days,  after  notification  from  the  Joint 
Committee  that  no  objection  will  be  issued,  or  after  response  by  the  agency  to  a 
statement  of  objections  issued  by  the  Joint  Committee,  whichever  is  applicable, 
the  agency  shall  file,  pursuant  to  Section  6  of  this  Act,  a  certified  copy  of 
each  rule,  modification,  or  repeal  of  any  rule  adopted  by  it,  which  shall  be 
published  in  the  Illinois  Register.  Each  rule  hereafter  adopted  under  this 
Section  is  effective  upon  filing,  unless  a  later  effective  date  is  required  by 
statute  or  is  specified  in  the  rule. 

(d)  No  rule  or  modification  or  repeal  of  any  rule  may  be  adopted,  or 
filed  with  the  Secretary  of  State,  more  than  one  year  after  the  date  the  first 
notice  period  for  the  rulemaking  under  paragraph  (a)  commenced.  Any  period 
during  which  the  rulemaking  is  prohibited  from  being  filed  under  Section  7.06a 
shall  not  be  considered  in  calculating  this  one-year  time  period.  This 
paragraph  (d)  applies  to  any  rule  or  modification  or  repeal  of  any  rule  which 
has  not  been  filed  with  the  Secretary  of  State  prior  to  the  effective  date  of  this 
amendatory  Act  of  1981.  (Added  by  PA  81-1044,  effective  October  1,  1979; 
Amended  by  PA  82-242,  effective  January  1,  1982;  Amended  by  PA  82-492, 
effective  January  1,    1982) 

Section  5.02  EMERGENCY  RULEMAKING)  "Emergency"  means  the 
existence  of  any  situation  which  any  agency  finds  reasonably  constitutes  a 
threat  to  the  public  interest,  safety  or  welfare.  Where  any  agency  finds  that 
an  emergency  exists  which  requires  adoption  of  a  rule  upon  fewer  days  than  is 
required   by   Section   5.01,    and   states   in  writing    its   reasons   for  that   finding,    the 
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agency  may  adopt  an  emergency  rule  without  prior  notice  or  hearing,  upon 
filing  a  notice  of  emergency  rulemaking  with  the  Secretary  of  State  pursuant  to 
Section  6.01  of  this  Act.  Such  notice  shall  include  the  text  of  the  emergency 
rule  and  shall  be  published  in  the  Illinois  Register.  Subject  to  applicable 
constitutional  or  statutory  provisions,  an  emergency  rule  becomes  effective 
immediately  upon  filing  pursuant  to  Section  6,  or  at  a  stated  date  less  than  10 
days  thereafter.  The  agency's  finding  and  a  statement  of  the  specific  reasons 
therefor  shall  be  filed  with  the  rule.  The  agency  shall  take  reasonable  and 
appropriate  measures  to  make  emergency  rules  known  to  the  persons  who  may 
be  affected  by  them. 

An  emergency  rule  may  be  effective  for  a  period  of  not  longer  than  150 
days,  but  the  agency's  authority  to  adopt  an  identical  rule  under  Section  5.01 
of  this  Act  is  not  precluded.  No  emergency  rule  may  be  adopted  more  than 
once  in  any  24  month  period.  Two  or  more  emergency  rules  having 
substantially  the  same  purpose  and  effect  shall  be  deemed  to  be  a  single  rule 
for  purposes  of  this  Section.  (Added  by  PA  81-1044,  effective  October  1, 
1979} 

Section  5.03.  PEREMPTORY  RULEMAKING)  "Peremptory  rulemaking" 
means  any  rulemaking  which  is  required  as  a  result  of  federal  law,  federal  rules 
and  regulations,  or  an  order  of  a  court,  under  conditions  which  preclude 
compliance  with  general  rulemaking  requirements  imposed  by  Section  5.01  and 
which  preclude  the  exercise  of  discretion  by  the  agency  as  to  the  content  of 
the  rule  it  is  required  to  adopt.  Where  any  agency  finds  that  peremptory 
rulemaking  is  necessary  and  states  in  writing  its  reasons  for  that  finding,  the 
agency  may  adopt  peremptory  rulemaking  upon  filing  a  notice  of  rulemaking  with 
the  Secretary  of  State  pursuant  to  Section  6.01  of  this  Act.  Such  notice  shall 
be  published  in  the  Illinois  Register.  A  rule  adopted  under  the  peremptory 
rulemaking  provisions  of  this  Section  becomes  effective  immediately  upon  filing 
with  the  Secretary  of  State  and  in  the  agency's  principal  office,  or  at  a  date 
required  or  authorized  by  the  relevant  federal  law,  rules  and  regulations,  or 
court  order,  as  stated  in  the  notice  of  rulemaking.  Notice  of  rulemaking  under 
this  Section  shall  be  published  in  the  Illinois  Register,  and  shall  specifically 
refer  to  the  approprate  state  or  federal  court  order  or  federal  law,  rules  and 
regulations,  and  shall  be  in  such  form  as  the  Secretary  of  State  may  reasonably 
prescribe  by  rule.  The  agency  shall  file  the  notice  of  peremptory  rulemaking 
within  30  days  after  a  change  in  rules  is  required.  (Added  by  PA  81-1044, 
effective  October  1,    1979) 

Section  6.  FILING  OF  RULES)  (a)  Each  agency  shall  file  in  the  office  of 
the  Secretary  of  State  and  in  the  agency's  principal  office  a  certified  copy  of 
each  rule  and  modification  or  repeal  of  any  rule  adopted  by  it.  The  Secretary 
of  State  and  the  agency  shall  each  keep  a  permanent  register  of  the  rules  open 
to  public  inspection. 

(b)  Concurrent  with  the  filing  of  any  rule  pursuant  to  this  Section,  the 
filing  agency  shall  submit  to  the  Secretary  of  State  for  publication  in  the  next 
available  issue  of  the  Illinois  Register  a  notice  of  adopted  rules.  Such  notice 
shall    include: 

1.  The  text  of  the  adopted  rule,  which  shall  include:  if  the  material  is  a 
new  rule,  the  full  text  of  the  new  rule;or  if  the  material  is  an  amendment  to  a 
rule  or  rules,  the  full  text  of  the  rule  or  rules  as  amended;  or  if  the  material 
is  a   repealer,   such  notice  of  repeal. 
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2.  The  name,  address  and  telephone  number  of  an  individual  who  will  be 
available  to  answer  questions  and  provide  information  to  the  public  concerning 
the  adopted   rules. 

3.  Such  other  information  as  the  Secretary  of  State  may  by  rule  require 
in  the  interest  of  informing  the  public.  (PA  79-1083;  Amended  by  PA  80-1035, 
effective  September  27,  1979;  Amended  by  PA  81-1044,  effective  October  1, 
1979;    Amended   by   PA  82-298,   effective  January   1,    1982) 

Section  6.01.  FORM  AND  PUBLICATION  OF  NOTICES)  (a)  The  Secretary 
of  State  may  prescribe  reasonable  rules  concerning  the  form  of  documents  to  be 
filed  with  him,  and  may  refuse  to  accept  for  filing  such  certified  copies  as  are 
not  in  compliance  with  such  rules.  In  addition,  the  Secretary  of  State  shall 
publish  and  maintain  the  Illinois  Register  and  may  prescribe  reasonable  rules 
setting  forth  the  manner  in  which  agencies  shall  submit  notices  required  by  this 
Act  for  publication  in  the  Illinois  Register.  The  Illinois  Register  shall  be 
published  at  least  once  each  week  on  the  same  day  unless  such  day  is  an 
official  State  holiday  in  which  case  the  Illinois  Register  shall  be  published  on 
the  next  following  business  day  and  sent  to  subscribers  who  subscribe  for  the 
publication  with  the  Secretary  of  State.  The  Secretary  of  State  may  charge  a 
subscription  price  to  subscribers  that  covers  mailing  and  publication'  costs. 

(b)  If  an  agency  proposes  or  adopts  federal  rules  or  portions  thereof, 
the  requirement  that  the  full  text  thereof  be  filed  with  the  Secretary  of  State 
and  published  in  the  Illinois  Register  shall  be  satisfied  by  including  in  the 
text  of  the  proposed  or  adopted  rules  a  statement  that  the  agency  proposes  to 
adopt  or  is  adopting  such  federal  rules  with  a  specific  citation  to  the  Federal 
Register  or  Code  of  Federal  Regulations  where  the  text  appears.  If  any  agency 
proposes  or  adopts  as  rules  the  standards  or  guidelines,  or  portions  thereof,  of 
any  professional,  trade  or  other  association  or  entity,  the  requirement  that  the 
full  text  thereof  be  filed  with  the  Secretary  of  State  and  published  in  the 
Illinois  Register  shall  be  satisfied  by  including  in  the  text  of  the  proposed  or 
adopted  rules  a  specific  citation  to  the  standards  or  guidelines  and  filing  with 
the  Secretary  of  State  a  photographic  or  other  reproduction  of  such  standards 
or  guidelines.  However,  if  the  set  of  standards  or  guidelines  is  available  in 
the  Illinois  State  Library,  the  Secretary  of  State  shall  waive  the  requirement  of 
filing  a  photographic  or  other  reproduction  of  such  standards  or  guidelines. 
This  Section  shall  not  permit  an  agency  to  adopt  future  amendments  in  the 
rules,  standards  or  guidelines  without  following  the  procedures  required  by  this 
Act.  Adoption  by  reference  under  this  Section  is  limited  to  the  adoption  of 
rules,  standards  or  guidelines  as  of  a  certain  date  which  the  agency  shall 
specify  when  the  text  is  filed  with  the  Secretary  of  State  and  published  in  the 
Illinois  Register.  Nothing  in  this  Section  shall  relieve  the  agency  of  the 
requirement  that  the  full  text  of  adopted  rules,  including  federal  rules, 
standards  and  guidelines  adopted  by  reference  as  provided  in  this  Section,  be 
filed  in  the  agency's  principal  office  under  Section  6  of  this  Act.  (Added  by 
PA  81-1044,  effective  October  1,  1979;  Amended  by  PA  82-689,  effective  July  1, 
1982) 

Section  7.  PUBLICATION  OF  RULES)  (a)  The  Secretary  of  State  shall, 
by  rule,  prescribe  a  uniform  system  for  the  codification  of  rules  on  or  before 
July  1,  1980.  The  Secretary  of  State  shall  also,  by  rule,  establish  a  schedule 
for  compliance  with  the  uniform  codification  system  on  or  before  October  1  , 
1980.  Such  schedule  may  be  by  sections  of  the  codification  system  and  shall 
require  approximately  one-fourth  of  the   rules  to  be  converted   to  the  codification 
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system  by  each  October  1,  starting  in  1981  and  ending  in  1984.  All  rules  on 
file  with  the  Secretary  of  State  and  in  effect  on  October  1,  1984,  shall  be  in 
compliance  with  the  uniform  system  for  the  codification  of  rules.  The  Secretary 
of  State  shall  not  adopt  any  codification  system  or  schedule  under  this 
subsection  without  the  approval  of  the  Joint  Committee  on  Administrative  Rules. 
Approval  by  the  Joint  Committee  shall  be  conditioned  solely  upon  establishing 
that  the  proposed  codification  system  and  schedule  are  compatible  with  existing 
electronic  data  processing  equipment  and  programs  maintained  by  and  for  the 
General  Assembly.  Nothing  in  this  Section  shall  prohibit  an  agency  from 
adopting  rules  in  compliance  with  the  codification  system  earlier  than  specified 
in  the  schedule. 

(b)  If  no  substantive  changes  are  made  by  the  agency  in  amending 
existing  rules  to  comply  with  the  codification  system,  such  codified  rules  may 
be  adopted  until  October  1,  1984,  without  requiring  notice  or  publication  of  the 
text  of  rules  pursuant  to  Section  5.  In  such  a  case,  the  publication 
requirement  shall  be  satisfied  by  the  publication  in  the  Illinois  Register  of  a 
notice  stating  that  the  agency  has  adopted  the  rules  to  comply  with  the 
codification  system,  that  no  substantive  changes  have  been  made  in  the  rules 
and  that  the  State  Library  has  reviewed  and  approved  the  codification  of  the 
rules.  The  notice  shall  include  the  current  names  and  numbers  of  the  rules 
being  codified,  an  outline  of  the  headings  of  the  sections  of  the  rules  as 
codified  and  may  also  include  a  table  indicating  the  relationship  between  any 
rule  numbers  previously  used  by  the  agency  and  the  numbering  system  of  the 
codified  rules.  The  agency  shall  provide  the  text  of  such  rules  as  codified  to 
the  State  Library  for  review  and  necessary  changes  and  recommendations  at 
least  30  days  prior  to  the  publication  of  such  notice.  Whenever  the  codification 
of  an  emergency  or  peremptory  rule  is  changed  subsequent  to  its  publication  as 
adopted  in  the  Illinois  Register,  a  notice  of  such  change,  in  the  manner  set 
forth  in  this  subsection,  shall  be  published  in  the  next  available  issue  of  the 
Illinois  Register.  Such  a  change  in  the  rule's  codification  shall  not  affect  its 
validity  or  the  date  upon  which   it  became  effective. 

(c)  Each  rule  proposed  in  compliance  with  the  codification  system  shall  be 
reviewed  by  the  State  Library  under  the  Secretary  of  State  prior  to  the 
expiration  of  the  public  notice  period  provided  by  Section  5.01  (a)  of  this  Act 
or  prior  to  the  publication  of  the  notice  required  under  subsection  (b)  of  this 
section.  The  State  Library  shall  cooperate  with  agencies  in  its  review  to  insure 
that  the  purposes  of  the  codification  system  are  accomplished.  The  State 
Library  shall  have  the  authority  to  make  changes  in  the  numbering  and  iocation 
of  the  rule  in  the  codification  scheme,  providing  such  changes  do  not  affect  the 
meaning  of  the  rules.  The  State  Library  may  recommend  changes  in  the 
sectioning  and  headings  proposed  by  the  agency  and  suggest  grammatical  and 
technical  changes  to  correct  errors.  The  State  Library  may  add  notes 
concerning  the  statutory  authority,  dates  proposed  and  adopted  and  other 
similar  notes  to  the  text  of  the  rules,  if  such  notes  are  not  supplied  by  the 
agency.  This  review  by  the  State  Library  shall  be  for  the  purpose  of  insuring 
the  uniformity  of  and  compliance  with  the  codification  system.  The  State 
Library  shall  prepare  indexes  by  agency,  subject  matter,  and  statutory 
authority  and  any  other  necessary  indexes,  tables  and  other  aids  for  locating 
rules  to  assist  the  public  in  the  use  of  the  Code. 

(d)  The  State  Library  shall  make  available  to  the  agency  and  the  Joint 
Committee   on    Administrative    Rules    copies   of   the    changes    in    the    numbering    and 
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location  of  the  rule  in  the  codification  scheme,  the  recommended  changes  in  the 
sectioning  and  headings,  and  the  suggestions  made  concerning  the  correction  of 
grammatical  and  technical  errors  or  other  suggested  changes.  The  agency  shall 
in  the  notice  required  by  Section  5.01(b)  of  this  Act,  or  if  such  notice  is  not 
required,  at  least  10  days  prior  to  the  publication  of  the  notice  required  under 
subsection  (b)  of  this  Section,  provide  to  the  Joint  Committee  a  response  to  the 
recommendations  of  the  State  Library  including  any  reasons  for  not  adopting  the 
recommendations. 

(e)  In  the  case  of  reorganization  of  agencies,  transfer  of  functions 
between  agencies,  or  abolishment  of  agencies  by  executive  order  or  law,  which 
affects  rules  on  file  with  the  Secretary  of  State,  the  State  Library  shall  notify 
the  Governor,  the  Attorney  General,  and  the  agencies  involved  of  the  effects 
upon  such  rules  on  file.  If  the  Governor  or  the  agencies  involved  do  not 
respond  to  the  State  Library's  notice  within  45  days  by  instructing  the  State 
Library  to  delete  or  transfer  the  rules,  the  State  Library  may  delete  or  place 
such  rules  under  the  appropriate  agency  for  the  purpose  of  insuring  the 
consistency  of  the  codification  scheme  and  shall  notify  the  Governor,  the 
Attorney  General  and  the  agencies  involved. 

(f)  The  Secretary  of  State  shall  publish  an  Illinois  Administrative  Code  on 
or  before  January  1,  1985,  and  shall  update  each  section  of  the  Code  at  least 
annually  thereafter.  Such  Code  shall  contain  the  complete  text  of  all  rules  of 
all  State  agencies  filed  with  his  office  and  effective  on  October  1,  1984,  or  later 
and  the  indexes,  tables,  and  other  aids  for  locating  rules  prepared  by  the 
State  Library.  The  Secretary  of  State  shall  design  the  Illinois  Register  to 
supplement  such  Code.  The  Secretary  of  State  shall  make  copies  of  the  Code 
available  generally  at  a  price  covering   publication  and  mailing  costs. 

(g)  The  publication  of  a  rule  in  the  Code  or  in  the  Illinois  Register  as  an 
adopted  rule  shall  establish  a  rebuttable  presumption  that  the  rule  was  duly 
filed  and  that  the  text  of  the  rule  as  published  in  the  Code  is  the  text  of  the 
rule  adopted.  Publication  of  the  text  of  a  rule  in  any  other  location  whether 
by  the  agency  or  some  other  person  shall  not  be  taken  as  establishing  such 
presumption.  Judicial  notice  shall  be  taken  of  the  text  of  each  rule  published 
in  the  Code  or  Register. 

(h)  The  codification  system,  the  indexes,  tables,  and  other  aids  for 
locating  rules  prepared  by  the  State  Library,  notes  and  other  materials 
developed  under  this  Section  in  connection  with  Administrative  Code  shall  be 
the  property  of  the  State.  No  person  may  attempt  to  copyright  or  publish  for 
sale  such  materials  except  the  Secretary  of  State  as  provided  in  this  Section. 
(PA  79-1083;  Amended  by  PA  80-1035,  effective  September  27,  1977;  Amended 
by  PA  80-1457,  effective  January  1,  1979;  Amended  by  PA  81-1348,  effective 
July  16,    1980) 

Section  7.0I.  CERTIFICATION)  (a)  Beginning  January  1,  1978,  whenever 
a  rule,  or  modification  or  repeal  of  any  rule,  is  filed  with  the  Secretary  of 
State,  the  Secretary  of  State  within  three  working  days  after  such  filing  shall 
send  a  certified  copy  of  such  rule,  modification  or  repeal  to  the  Joint  Committee 
on   Administrative   Rules  established   in   Section   7.02. 
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(b)  Any  rule  on  file  with  the  Secretary  of  State  on  January  1,  1978  shall 
be  void  60  days  after  the  date  unless  within  such  60  day  period  the  issuing 
agency  certifies  to  the  Secretary  of  State  that  the   rule   is  currently   in  effect. 

Within  45  days  after  the  receipt  of  any  certification  pursuant  to  this 
sub-section  (b),  the  Secretary  of  State  shall  send  the  Joint  Committee  on 
Administrative  Rules  established  in  Section  7.02  a  copy  of  each  agency's 
certification  so  received  along  with  a  copy  of  the  rules  covered  by  the 
certification.      (Added   by   PA  80-1035,    effective  September  27,    1977) 

Section  7.02.  JOINT  COMMITTEE  ON  ADMINISTRATIVE  RULES)  (a)  The 
Joint  Committee  on  Administrative  Rules  is  hereby  created.  The  Joint  Committee 
shall  be  composed  of  16  members,  4  members  appointed  by  the  President  of  the 
Senate  and  4  by  the  Senate  Minority  Leader,  and  4  members  appointed  by  the 
Speaker  of  the  House  of  Representatives  and  4  by   the  House  Minority   Leader. 

Members  of  the  Joint  Committee  shall  be  appointed  during  the  month  of 
July  of  each  odd  numbered  year  for  2  year  terms  beginning  August  1  ,  and  until 
their  successors  are  appointed  and  qualified.  In  the  event  of  a  death  of  a 
member  or  if  a  member  ceases  to  be  a  member  of  the  General  Assembly  a 
vacancy  shall  exist.  Vacancies  shall  be  filled  for  the  time  remaining  of  the  term 
in  the  same  manner  as  the  original  appointments.  All  appointments  shall  be  in 
writing  and  filed  with  the  Secretary  of  State  as  a  public  record. 

(b)  The  Joint  Committee  shall  organize  during  the  month  of  September 
each  odd  numbered  year  by  electing  a  Chairman  and  such  other  officers  as  it 
deems  necessary.  The  Chairmanship  of  the  Joint  Committee  shall  be  for  a  2 
year  term  and  may  not  be  filled  in  2  successive  terms  by  persons  of  the  same 
house  of  the  General  Assembly.  Members  of  the  Joint  Committee  shall  serve 
without  compensation,  but  shall  be  reimbursed  for  expenses.  The  Joint 
Committee  shall  hold  monthly  meetings  and  may  meet  oftener  upon  the  call  of  the 
Chairman  or  4  members.  A  quorum  of  the  Joint  Committee  consists  of  a  majority 
of  the  members. 

(c)  When  feasible  the  agenda  of  each  meeting  of  the  Joint  Committee  shall 
be  submitted  to  the  Secretary  of  State  to  be  published  at  least  5  days  prior  to 
the  meeting  in  the  Illinois  Register.  The  Joint  Committee  may  also  weekly,  or  as 
often  as  necessary,  submit  for  publication  in  the  Illinois  Register  lists  of  the 
dates  on  which  notices  under  Section  5.01  of  this  Act  were  received  and  the 
dates  on  which  the  proposed  rulemakings  will  be  considered.  The  provisions  of 
this  subsection  shall  not  prohibit  the  Joint  Committee  from  acting  upon  an  item 
that  was  not  contained  in  the  published  agenda. 

(d)  The  Joint  Committee  shall  appoint  an  Executive  Director  who  shall  be 
the  staff  director.  The  Executive  Director  shall  receive  a  salary  to  be  fixed  by 
the  Joint  Committee. 

The  Executive  Director  shall  be  authorized  to  employ  and  fix  the 
compensation  of  such  necessary  professional,  technical  and  secretarial  staff  and 
prescribe  the  duties  of  such   staff. 

(e)  A  permanent  office  of  the  Joint  Committee  shall  be  in  the  State  Capitol 
Complex  wherein  the  Space  Needs  Commission   shall   provide  suitable  offices. 
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(f)  The  Joint  Committee  may  charge  reasonable  fees  for  copies  of 
documents  or  publications  to  cover  the  cost  of  copying  or  printing.  However, 
the  Joint  Committee  shall  provide  copies  of  documents  or  publications  without 
cost  to  agencies  which  are  directly  affected  by  recommendations  or  findings 
included  in  such  documents  or  publications.  (Added  by  PA  80-1035,  effective 
September  27,  1977;  Amended  by  PA  80-1457,  effective  January  1,  1979; 
Amended   by   PA  82-372,   effective  September  2,    1981) 

Section  7.03.  OATHS;  AFFIDAVITS;  SUBPOENA)  (a)  The  Executive 
Director  of  the  Joint  Committee  or  any  person  designated  by  him  may  administer 
oaths  or  affirmations,   take  affidavits  or  depositions  of  any  person. 

(b)  The  Executive  Director,  upon  approval  of  majority  vote  of  the  Joint 
Committee,  or  the  presiding  officers  may  subpoena  and  compel  the  attendance 
before  the  Joint  Committee  and  examine  under  oath  any  person,  or  the 
production  for  the  Joint  Committee  of  any  records,  books,  papers,  contracts  or 
other  documents. 

If  any  person  fails  to  obey  a  subpoena  issued  under  this  Section,  the  Joint 
Committee  may  apply  to  any  circuit  court  to  secure  compliance  with  the 
subpoena.  The  failure  to  comply  with  the  order  of  the  court  issued  in  response 
thereto  shall  be  punished  as  a  contempt.  (Added  by  PA  80-1035,  effective 
September  27,    1977) 

Section  7.04.  POWERS  OF  JOINT  COMMITTEE)  The  Joint  Committee  shall 
have  the  following   powers  under  this  Act: 

1  .  The  function  of  the  Joint  Committee  shall  be  the  promotion  of 
adequate  and  proper  rules  by  agencies  and  an  understanding  on  the  part  of  the 
public  respecting  such  rules.  Such  function  shall  be  advisory  only,  except  as 
provided  in  Sections  7.06a  and  7.07a. 

2.  The  Joint  Committee  may  undertake  studies  and  investigations 
concerning   rule-making  and  agency   rules. 

3.  The  Joint  Committee  shall  monitor  and  investigate  compliance  of 
agencies  with  the  provisions  of  this  Act,  make  periodic  investigations  of  the 
rule-making  activities  of  all  agencies,  and  evaluate  and  report  on  all  rules  in 
terms  of  their  propriety,  legal  adequacy,  relation  to  statutory  authorization, 
economic  and  budgetary  effects  and  public  policy. 

4.  Hearings  and  investigations  conducted  by  the  Joint  Committee  under 
this  Act  may  be  held  at  such  times  and  places  within  the  State  as  such 
Committee  deems  necessary. 

5.  The  Joint  Committee  shall  have  the  authority  to  request  from  any 
agency  an  analysis  of  the: 

a.  effect  of  a  new  rule,  amendment  or  repealer,  including  any  direct 
economic  effect  on  the  persons  regulated  by  the  rule;  any  anticipated  effect  on 
the  proposing  agency's  budget  and  the  budgets  of  other  State  agencies;  and 
any  anticipated  effects  on  State   revenues; 

b.  agency's  evaluation  of  the  submissions  presented  to  the  agency 
pursuant  to  Section  5.01    of  this  Act; 

c.  a  description  of  any  modifications  from  the  initially  published  proposal 
made  in  the  finally  accepted  version  of  the  intended  rule,  amendment  or 
repealer. 

6.  Failure  of  the  Joint  Committee  to  object  to  any  proposed  rule, 
amendment,  or  repealer  or  any  existing  rule  shall  not  be  construed  as  implying 
direct     or     indirect     approval     of     the     rule     or     proposed     rule,     amendment,     or 
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repealer  by  the  Joint  Committee  or  the  General  Assembly.  (Added  by  PA 
80-1035,  effective  September  27,  1977;  Amended  by  PA  80-1044,  effective 
October  1,  1978;  Amended  by  PA  81-1035,  effective  January  1,  1980;  Amended 
by   PA  81-1514,    effective  January   1,    1981) 

Section  7.05.  RESPONSIBILITIES  OF  JOINT  COMMITTEE)  The  Joint 
Committee  shall   have  the  following   responsibilities  under  this  Act: 

1  .  The  Joint  Committee  shall  conduct  a  systematic  and  continuing  study 
of  the  rules  and  rule-making  process  of  all  state  agencies,  including  those 
agencies  not  covered  in  Section  3.01  of  this  Act,  for  the  purpose  of  improving 
the  rule-making  process,  reducing  the  number  and  bulk  of  rules,  removing 
redundancies  and  unnecessary  repetitions  and  correcting  grammatical, 
typographical  and  like  errors  not  affecting  the  construction  or  meaning  of  the 
rules,   and   it  shall  make  recommendations  to  the  appropriate  affected  agency. 

2.  The  Joint  Committee  shall  review  the  statutory  authority  on  which  any 
administrative   rule  is  based. 

3.  The  Joint  Committee  shall  maintain  a  review  program,  to  study  the 
impact  of  legislative  changes,  court  rulings  and  administrative  action  on  agency 
rules  and   rule-making. 

4.  The  Joint  Committee  shall  suggest  rulemaking  of  an  agency  whenever 
the  Joint  Committee,  in  the  course  of  its  review  of  the  agency's  rules  under 
this  Act,  determines  that  the  agency's  rules  are  incomplete,  inconsistent  or 
otherwise  deficient.  (Added  by  PA  80-1035,  effective  September  27,  1977; 
Amended  by   PA  81-1044,   effective  October  1,   1979) 

Section  7.06.  JOINT  COMMITTEE  OBJECTION  TO  PROPOSED 
RULE-MAKING)  (a)  The  Joint  Committee  may  examine  any  proposed  rule, 
amendment  to  a  rule,  and  repeal  of  a  rule  for  the  purpose  of  determining 
whether  the  proposed  rule,  amendment  to  a  rule,  or  repeal  of  a  rule  is  within 
the  statutory  authority  upon  which  it  is  based,  whether  the  rule,  amendment  to 
a  rule  or  repeal  of  a  rule  is  in  proper  form  and  whether  the  notice  was  given 
prior  to  its  adoption,  amendment,  or  repeal  and  was  sufficient  to  give  adequate 
notice  of  the  purpose  and  effect  of  the  rule,   amendment  or  repeal. 

(b)  If  the  Joint  Committee  objects  to  a  proposed  rule,  amendment  to  a 
rule,  or  repeal  of  a  rule,  it  shall  certify  the  fact  to  the  issuing  agency  and 
include  with  the  certification  a  statement  of  its  specific  objections. 

(c)  If  within  45  days  after  notice  of  proposed  rulemaking  has  been 
received  by  the  Joint  Committee,  the  Joint  Committee  certifies  its  objections  to 
the  issuing  agency  then  that  agency  shall  within  90  days  of  receipt  of  the 
statement  of  objection: 

1  ,  modify  the  proposed  rule,  amendment  or  repealer  to  meet  the  Joint 
Committee's  objections; 

2.  withdraw  the  proposed  rule,  amendment,  or  repealer  in  its  entirety, 
or; 

3.  refuse  to  modify  or  withdraw  the  proposed  rule,  amendment  or 
repealer. 

(d)  If  an  agency  elects  to  modify  a  proposed  rule,  amendment  or  repealer 
to  meet  the  Joint  Committee's  objections,  it  shall  make  such  modifications  as  are 
necessary  to  meet  the  objections  and  shall  resubmit  the  rule,  amendment  or 
repealer  to  the  Joint  Committee.  In  addition,  the  agency  shall  submit  a  notice 
of   its   election    to    modify    the    proposed    rule,    amendment   or    repealer    to   meet   the 
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Joint  Committee's  objections  to  the  Secretary  of  State,  which  notice  shall  be 
published  in  the  first  available  issue  of  the  Illinois  Register,  but  the  agency 
shall  not  be  required  to  conduct  a  public  hearing.  If  the  Joint  Committee 
determines  that  the  modifications  do  not  remedy  the  Joint  Committee's 
objections,  it  shall  so  notify  the  agency  in  writing  and  shall  submit  a  copy  of 
such  notification  to  the  Secretary  of  State  for  publication  in  the  next  available 
issue  of  the  Illinois  Register.  In  addition,  the  Joint  Committee  may  recommend 
legislative  action  as  provided  in  subsection    (g)    for  agency   refusals. 

(e)  If  an  agency  elects  to  withdraw  a  proposed  rule,  amendment  or 
repealer  as  a  result  of  the  Joint  Committee's  objections,  it  shall  notify  the  Joint 
Committee,  in  writing,  of  its  election  and  shall  submit  a  notice  of  the  withdrawal 
to  the  Secretary  of  State  which  shall  be  published  in  the  next  available  issue  of 
the   Illinois   Register. 

(f)  Failure  of  an  agency  to  respond  to  the  Joint  Committee's  objections  to 
a  proposed  rule,  amendment  or  repealer,  within  the  time  prescribed  in 
subsection  (c)  shall  constitute  withdrawal  of  the  proposed  rule,  amendment  or 
repealer  in  its  entirety.  The  Joint  Committee  shall  submit  a  notice  to  that 
effect  to  the  Secretary  of  State  which  shall  be  published  in  the  next  available 
issue  of  the  Mlinois  Register  and  the  Secretary  of  State  shall  refuse  to  accept 
for  filing  a  certified  copy  of  such  proposed  rule,  amendment  or  repealer  under 
the  provisions  of  Section  6. 

(g)  If  an  agency  refuses  to  modify  or  withdraw  the  proposed  rule, 
amendment  or  repealer  so  as  to  remedy  an  objection  stated  by  the  Joint 
Committee,  it  shall  notify  the  Joint  Committee  in  writing  of  its  refusal  and  shall 
submit  a  notice  of  refusal  to  the  Secretary  of  State  which  shall  be  published  in 
the  next  available  issue  of  the  Illinois  Register.  If  the  Joint  Committee  decides 
to  recommend  legislative  action  in  response  to  an  agency  refusal,  then  the  Joint 
Committee  shall  have  drafted  and  have  introduced  into  either  house  of  the 
General  Assembly  appropriate  legislation  to  implement  the  recommendations  of 
the  Joint  Committee. 

(h)  No  rule,  amendment  or  repeal  of  a  rule  shall  be  accepted  by  the 
Secretary  of  State  for  filing  under  Section  6,  if  such  rule-making  is  subject  to 
this  Section,  until  after  the  agency  has  responded  to  the  objections  of  the  Joint 
Committee  as  provided  in  this  Section.  (Added  by  PA  80-1035,  effective 
September   27,    1977;    Amended   by    PA  81-1044,    effective  October   1,    1979) 

Section  7.06a.  LEGISLATIVE  VETO  OF  PROPOSED  RULEMAKING)  (a)  If  the 
Joint  Committee  determines  that  adoption  and  effectiveness  of  a  proposed  rule, 
amendment  or  repealer  or  portion  of  a  proposed  rule,  amendment  or  repealer  by 
an  agency  would  be  objectionable  under  any  of  the  standards  for  the  Joint 
Committee's  review  specified  in  Sections  7.04,  7.05,  7.06,  7.07  or  7.08  of  this 
Act  and  would  constitute  a  serious  threat  to  the  public  interest,  safety  or 
welfare,  the  Joint  Committee  may  at  any  time  prior  to  the  taking  effect  of  such 
proposed  rule,  amendment  or  repealer  issue  a  statement  to  that  effect.  Such 
statement  may  be  issued  by  the  Joint  Committee  only  upon  the  affirmative  vote 
of  three-fifths  of  the  members  appointed  to  the  Joint  Committee.  A  certified 
copy  of  such  statement  shall  be  transmitted  to  the  proposing  agency  and  to  the 
Secretary  of  State  for  publication  in  the  next  available  issue  of  the  Illinois 
Register. 
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(b)  The  proposed  rule,  amendment  or  repealer  or  the  portion  of  the 
proposed  rule,  amendment  or  repealer  to  which  the  Joint  Committee  has  issued  a 
statement  under  subsection  (a)  shall  not  be  accepted  for  filing  by  the  Secretary 
of  State.  The  agency  may  not  enforce  or  invoke  for  any  reason  a  proposed 
rule,  amendment  or  repealer  or  any  portion  thereof  which  is  prohibited  from 
being  filed  by  this  subsection,  during  this  180  day   period. 

(c)  The  Joint  Committee  shall,  as  soon  as  practicable  after  the  issuance  of 
a  statement  under  subsection  (a),  introduce  in  either  house  of  the  General 
Assembly  a  Joint  resolution  stating  that  the  General  Assembly  desires  to 
continue  the  prohibition  of  the  proposed  rule,  amendment  or  repealer  or  the 
portion  thereof  to  which  the  statement  was  issued  from  being  filed  and  taking 
effect.  The  joint  resolution  shall  immediately  following  its  first  reading  be 
placed  on  the  calendar  for  consideration  in  each  house  of  the  General  Assembly 
without  reference  to  a  standing  committee.  If  such  a  joint  resolution  is  passed 
by  both  houses  of  the  General  Assembly  within  the  180  day  period  provided  in 
subsection  (b),  the  agency  shall  be  prohibited  from  filing  the  proposed  rule, 
amendment  or  repealer  or  the  portion  thereof  and  the  proposed  rule,  amendment 
or  repealer  or  the  portion  thereof  shall  not  take  effect.  The  Secretary  of  State 
shall  not  accept  for  filing  the  proposed  rule,  amendment  or  repealer  or  the 
portion  thereof  which  the  General  Assembly  has  prohibited  the  agency  from 
filing  as  provided  in  this  subsection.  If  the  180  day  period  provided  in 
subsection  (b)  expires  prior  to  passage  of  the  joint  resolution,  the  agency  may 
file  the  proposed  rule,  amendment  or  repealer  or  the  portion  thereof  as  adopted 
and  it  shall  take  effect.  (Added  by  PA  81-1514,  effective  January  1,  1981; 
Amended  by   PA  82-372,   effective  September  2,    1981) 

Section  7.07.  JOINT  COMMITTEE  OBJECTION  TO  EXISTING  RULE)  (a) 
The  Joint  Committee  may  examine  any  rule  for  the  purpose  of  determining 
whether  the  rule  is  within  the  statutory  authority  upon  which  it  is  based,  and 
whether  the  rule  is   in  proper  form. 

(b)  If  the  Joint  Committee  objects  to  a  rule,  it  shall,  within  5  days  of  the 
objection,  certify  the  fact  to  the  adopting  agency  and  include  within  the 
certification  a  statement  of  its  specific  objections. 

(c)  Within  90  days  of  receipt  of  the  certification,   the  agency   shall: 

1  ,  Notify    the    Joint    Committee    that    it    has    elected    to    amend    the    rule    to 

meet  the  Joint  Committee's  objection; 

2.  Notify  the  Joint  Committee  that  it  has  elected  to  repeal  the  rule,   or; 

3.  Notify  the  Joint  Committee  that  it  refuses  to  amend  or  repeal  the 
rule. 

(d)  If  the  agency  elects  to  amend  a  rule  to  meet  the  Joint  Committee's 
objections,  it  shall  notify  the  Joint  Committee  in  writing  and  shall  initiate 
rule-making  procedures  for  that  purpose  by  giving  notice  as  required  by 
Section  5  of  this  Act.  The  Joint  Committee  shall  give  priority  to  rules  so 
amended  when  setting   its  agenda. 

(e)  If  the  agency  elects  to  repeal  a  rule  as  a  result  of  the  Joint 
Committee  objections,  it  shall  notify  the  Joint  Committee,  in  writing,  of  its 
election  and  shall  initiate  rule-making  procedures  for  that  purpose  by  giving 
notice  as   required   by   Section   5   of  this  Act. 
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(f)  If  the  agency  elects  to  amend  or  repeal  a  rule  as  a  result  of  the  Joint 
Committee  objections,  it  shall  complete  the  process  within  180  days  after  giving 
notice  in  the   Illinois   Register. 

(g)  Failure  of  the  agency  to  respond  to  the  Joint  Committee's  objections  to 
a  rule  within  the  time  prescribed  in  subsection  (c)  shall  constitute  a  refusal  to 
amend  or  repeal  the  rule. 

(h)  If  an  agency  refuses  to  amend  or  repeal  a  rule  so  as  to  remedy  an 
objection  stated  by  the  Joint  Committee,  it  shall  notify  the  Joint  Committee  in 
writing  of  its  refusal  and  shall  submit  a  notice  of  refusal  to  the  Secretary  of 
State  which  shall  be  published  in  the  next  available  issue  of  the  Illinois 
Register.  If  the  Joint  Committee,  in  response  to  an  agency  refusal,  decides  to 
recommend  legislative  action,  then  the  Joint  Committee  shall  have  drafted  and 
have  introduced  into  either  house  of  the  General  Assembly  appropriate 
legislation  to  implement  the  recommendations  of  the  Joint  Committee.  (Added  by 
PA  80-1035,  effective  September  27,  1977;  Amended  by  PA  81-1044,  effective 
October  1  ,    1979) 

Section  7.07a.  LEGISLATIVE  SUSPENSION  OF  EMERGENCY  AND 
PEREMPTORY  RULES)  (a)  If  the  Joint  Committee  determines  that  a  rule  or 
portion  of  a  rule  adopted  under  Sections  5.02  or  5.03  of  this  Act  is 
objectionable  under  any  of  the  standards  for  the  Joint  Committee's  review 
specified  in  Sections  7.04,  7.05,  7.06,  7.07,  or  7.08  of  this  Act  and  constitutes 
a  serious  threat  to  the  public  interest,  safety  or  welfare,  the  Joint  Committee 
may  issue  a  statement  to  that  effect.  Such  statement  may  be  issued  by  the 
Joint  Committee  only  upon  the  affirmative  vote  of  three-fifths  of  the  members 
appointed  to  the  Joint  Committee.  A  certified  copy  of  such  statement  shall  be 
transmitted  to  the  affected  agency  and  to  the  Secretary  of  State  for  publication 
in  the  next  available  issue  of  the   Illinois   Register. 

(b)  The  effectiveness  of  the  rule  or  the  portion  of  a  rule  shall  be 
suspended  immediately  for  at  least  180  days  upon  receipt  of  the  certified 
statement  by  the  Secretary  of  State.  The  Secretary  of  State  shall  indicate  such 
suspension  prominently  and  clearly  on  the  face  of  the  affected  rule  or  the 
portion  of  a  rule  filed  in  the  Office  of  the  Secretary  of  State.  Rules  or 
portions  of  rules  suspended  in  accordance  with  this  subsection  shall  become 
effective  again  upon  the  expiration  of  180  days  from  receipt  of  the  statement  by 
the  Secretary  of  State  if  the  General  Assembly  does  not  continue  the  suspension 
as  provided  in  subsection  (c).  The  agency  may  not  enforce,  nor  invoke  for 
any  reason,  a  rule  or  portion  of  a  rule  which  has  been  suspended  in  accordance 
with  this  subsection.  During  the  180  days,  the  agency  may  not  file,  nor  may 
the  Secretary  of  State  accept  for  filing,  any  rule  having  substantially  the  same 
purpose  and  effect  as  rules  or  portions  of  rules  suspended  in  accordance  with 
this  subsection. 

(c)  The  Joint  Committee  shall,  as  soon  as  practicable  after  issuance  of  a 
statement  under  subsection  (a),  cause  to  be  introduced  in  either  house  of  the 
General  Assembly  a  joint  resolution  stating  that  the  General  Assembly  desires  to 
continue  the  suspension  of  effectiveness  of  a  rule  or  the  portion  of  the  rule  to 
which  the  statement  was  issued.  The  joint  resolution  shall  immediately  following 
its  first  reading  be  placed  on  the  calendar  for  consideration  in  each  house  of 
the  General  Assembly  without  reference  to  a  standing  committee.  If  such  a 
joint    resolution    is    passed    by    both    houses    of   the    General    Assembly    within    the 
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180  day  period  provided  in  subsection  (b),  the  rule  or  the  portion  of  the  rule 
shall  be  considered  repealed  and  the  Secretary  of  State  shall  immediately  remove 
such  rule  or  portion  of  a  rule  from  the  collection  of  effective  rules.  (Added  by 
PA  81-1514,  effective  January  1,  1981;  Amended  by  PA  82-372,  effective 
September  2,    1981  ) 

Section  7.08.  PERIODIC  EVALUATION  BY  JOINT  COMMITTEE)  (a)  The 
Joint  Committee  shall  evaluate  the  rules  of  each  agency  at  least  once  every  5 
years.  The  Joint  Committee  shall  develop  a  schedule  for  this  periodic 
evaluation.  In  developing  this  schedule,  the  Joint  Committee  shall  group  rules 
by  specified  areas  to  assure  the  evaluation  of  similar  rules  at  the  same  time. 
Such  schedule  shall  include  at  least  the  following  categories: 
1  .      human    resources; 

2.  law  enforcement; 

3.  energy; 

4.  environment; 

5.  natural   resources; 

6.  transportation; 

7.  public  utilities; 

8.  consumer  protection; 

9.  licensing   laws; 

10.  regulation  of  occupations; 

1 1  .  labor  laws; 

12.  business   regulation; 

13.  financial   institutions;    and 

14.  government  purchasing. 

(b)  Whenever  evaluating  any  rules  as  required  by  this  Section,  the  Joint 
Committee's   review  shall   include  an  examination  of: 

1.  organizational,  structural  and  procedural  reforms  which  effect  rules 
or  rulemaking; 

2.  merger,   modification,   establishment  or  abolition  of  regulations; 

3.  eliminating  or  phasing  out  outdated,  overlapping  or  conflicting 
regulatory  jurisdictions  or  requirements  of  general  applicability;    and 

4.  economic  and  budgetary  effects.  (Added  by  PA  80-1035,  effective 
September  27,   1977;    Amended  by   PA  81-1035,   effective  January  1,    1980) 

Section  7.09.  JOINT  COMMITTEE  RULE-MAKING)  The  Joint  Committee 
shall  have  the  authority  to  adopt  rules  to  administer  the  provisions  of  this  Act 
relating  to  the  Joint  Committee's  responsibilities,  powers  and  duties.  (Added  by 
PA  80-1035,   effective  September  27,    1977) 

Section  7.10.  REPORT  BY  JOINT  COMMITTEE)  The  Joint  Committee  shall 
report  its  findings,  conclusions  and  recommendations  including  suggested 
legislation  to  the  General  Assembly  by  February  1  ,  of  each  year.  (Added  by 
PA  80-1035,   effective  September  27,    1977) 

Section  8.  PETITION  FOR  ADOPTION  OF  RULES)  Any  interested  person 
may  petition  an  agency  requesting  the  promulgation,  amendment  or  repeal  of  a 
rule.  Each  agency  shall  prescribe  by  rule  the  form  for  petitions  and  the 
procedure  for  their  submission,  consideration  and  disposition.  If,  within  30 
days  after  submission  of  a  petition,  the  agency  has  not  initiated  rule-making 
proceedings  in  accordance  with  Section  5  of  this  Act,  the  petition  shall  be 
deemed  to  have  been   denied.    (PA  79-1083) 
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Section  9.  DECLARATORY  RULINGS  BY  AGENCY)  Each  agency  nay  in 
its  discretion  provide  by  rule  for  the  filing  and  prompt  disposition  of  petitions 
or  requests  for  declaratory  rulings  as  to  the  applicability  to  the  person 
presenting  the  petition  or  request  of  any  statutory  provision  enforced  by  the 
agency  or  of  any  rule  of  the  agency.  Declaratory  rulings  shall  not  be 
appealable.  The  agency  shall  maintain  as  a  public  record  in  the  agency's 
principal  office  and  make  available  for  public  inspection  and  copying  any  such 
rulings.  The  agency  shall  deiete  trade  secrets  or  other  confidential  information 
from  the  ruling  prior  to  making  it  available.  (PA  79-1083;  Amended  by  PA 
82-727,   effective   November   12,    1981) 

Section  10.  CONTESTED  CASES;  NOTICE;  HEARING)  (a)  In  a  contested 
case,  all  parties  shall  be  afforded  an  opportunity  for  hearing  after  reasonable 
notice.  Such  notice  shall  be  served  personally  or  by  certified  or  registered 
mail  upon  such  parties  or  their  agents  appointed  to  receive  service  of  process 
and  shall   include: 

1.  a   statement  of  the  time,   place  and   nature  of  the  hearing; 

2.  a  statement  of  the  legal  authority  and  jurisdiction  under  which  the 
hearing   is  to  be  held; 

3.  a  reference  to  the  particular  Sections  of  the  statutes  and  rules 
involved;    and 

4.  except  where  a  more  detailed  statement  is  otherwise  provided  for  by 
law,   a  short  and  plain  statement  of  the  matters  asserted. 

(b)  Opportunity  shall  be  afforded  all  parties  to  be  represented  by  legal 
counsel,   and  to  respond  and  present  evidence  and  argument. 

(c)  Unless  precluded  by  law,  disposition  may  be  made  of  any  contested 
case  by  stipulation,   agreed  settlement,   consent  order  or  default.    (PA  79-1083) 

Section  11.  RECORD  IN  CONTESTED  CASES)  (a)  The  record  in  a 
contested  case  shall   include: 

1.  all  pleadings  (including  all  notices  and  responses  thereto),  motions, 
and   rulings; 

2.  evidence  received; 

3.  a  statement  of  matters  officially  noticed; 

4.  offers  of  proof,   objections  and   rulings  thereon; 

5.  proposed   findings  and  exceptions; 

6.  any   decision,   opinion  or   report  by   the   hearing   examiner; 

7.  all  staff  memoranda  or  data  submitted  to  the  hearing  examiner  or 
members  of  the  agency  in  connection  with  their  consideration  of  the  case;    and 

8.  any  communication  prohibited  by  Section  14  of  this  Act,  but  such 
communications  shall   not  form  the  basis  for  any  finding  of  fact. 

(b)  Oral  proceedings  or  any  part  thereof  shall  be  recorded 
stenographically  or  by  such  other  means  as  to  adequately  insure  the 
preservation  of  such  testimony  or  oral  proceedings  and  shall  be  transcribed  on 
request  of  any  party. 

(c)  Findings  of  fact  shall  be  based  exclusively  on  the  evidence  and  on 
matters  officially   noticed.    (PA  79-1083) 

Section  12.  RULES  OF  EVIDENCE;  OFFICIAL  NOTICE)  In  contested 
cases:        (a)      Irrelevant,     immaterial     or     unduly     repetitious     evidence     shall     be 
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excluded.  The  rules  of  evidence  and  privilege  as  applied  in  civil  cases  in  the 
Circuit  Courts  of  this  State  shall  be  followed.  However,  evidence  not 
admissible  under  such  rules  of  evidence  may  be  admitted  (except  where 
precluded  by  statute)  if  it  is  a  type  commonly  relied  upon  by  reasonably 
prudent  men  in  the  conduct  of  their  affairs.  Objections  to  evidentiary  offers 
may  be  made  and  shall  be  noted  in  the  record.  Subject  to  these  requirements, 
when  a  hearing  will  be  expedited  and  the  interests  of  the  parties  will  not  be 
prejudiced,   any  part  of  the  evidence  may  be   received   in  written   form. 

(b)  Subject  to  the  evidentiary  requirements  of  subsection  (a)  of  this 
Section,  a  party  may  conduct  cross-examination  required  for  a  full  and  fair 
disclosure  of  the  facts. 

(c)  Notice  may  be  taken  of  matters  of  which  the  Circuit  Courts  of  this 
State  may  take  judicial  notice.  In  addition,  notice  may  be  taken  of  generally 
recognized  technical  or  scientific  facts  within  the  agency's  specialized 
knowledge.  Parties  shall  be  notified  either  before  or  during  the  hearing  or  by 
reference  in  preliminary  reports  or  otherwise,  of  the  material  noticed,  including 
any  staff  memoranda  or  data,  and  they  shall  be  afforded  an  opportunity  to 
contest  the  material  so  noticed.  The  agency's  experience,  technical  competence 
and  specialized  knowledge  may  be  utilized  in  the  evaluation  of  the  evidence. 
(PA  79-1083) 

Section  13.  PROPOSAL  FOR  DECISION)  Except  where  otherwise  expressly 
provided  by  law,  when  in  a  contested  case  a  majority  of  the  officials  of  the 
agency  who  are  to  render  the  final  decision  has  not  heard  the  case  or  read  the 
record,  the  decision,  if  adverse  to  a  party  to  the  proceeding  other  than  the 
agency,  shall  not  be  made  until  a  proposal  for  decision  is  served  upon  the 
parties,  and  an  opportunity  is  afforded  to  each  party  adversely  affected  to  file 
exceptions  and  to  present  a  brief  and,  if  the  agency  so  permits,  oral  argument, 
to  the  agency  officials  who  are  to  render  the  decision.  The  proposal  for 
decision  shall  contain  a  statement  of  the  reasons  therefor  and  of  each  issue  of 
fact  or  law  necessary  to  the  proposed  decision,  prepared  by  the  persons  who 
conducted  the  hearing  or  one  who  has   read  the  record.    (PA  79-1083) 

Section  14.  DECISIONS  AND  ORDERS)  A  final  decision  or  order  adverse 
to  a  party  (other  than  the  agency)  in  a  contested  case  shall  be  in  writing  or 
stated  in  the  record.  A  final  decision  shall  include  findings  of  fact  and 
conclusions  of  law,  separately  stated.  Findings  of  fact,  if  set  forth  in 
statutory  language,  shall  be  accompanied  by  a  concise  and  explicit  statement  of 
the  underlying  facts  supporting  the  findings.  If,  in  accordance  with  agency 
rules,  a  party  submitted  proposed  findings  of  fact,  the  decision  shall  include  a 
ruling  upon  each  proposed  finding.  Parties  or  their  agents  appointed  to 
receive  service  of  process  shall  be  notified  either  personally  or  by  registered  or 
certified  mail  of  any  decision  or  order.  Upon  request,  a  copy  of  the  decision 
or  order  shall  be  delivered  or  mailed  forthwith  to  each  party  and  to  his 
attorney  of  record. 

A  decision  by  any  agency  in  a  contested  case  under  this  Act  shall  be  void 
unless  the  proceedings  are  conducted  in  compliance  with  the  provisions  of  this 
Act  relating  to  contested  cases  except  to  the  extent  such  provisions  are  waived 
pursuant  to  Section  18  of  this  Act  and  except  to  the  extent  the  agency  has 
adopted  its  own  rules  for  contested  cases  as  authorized  in  Section  2  of  this 
Act.    (PA  79-1083;    Amended   by   PA  80-1035,    effective  September  27,    1977) 
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Section  14.1  EXPENSES  OF  CONTESTING  AGENCY  ACTION)  (a)  In  any 
contested  case  initiated  by  any  agency  which  does  not  proceed  to  court  for 
judicial  review  and  on  any  issue  where  a  court  does  not  have  jurisdiction  to 
make  an  award  of  litigation  expenses  under  Section  41  of  the  Civil  Practice  Act, 
any  allegation  made  by  the  agency  without  reasonable  cause  and  found  to  be 
untrue  shall  subject  the  agency  making  such  allegation  to  the  payment  of  the 
reasonable  expenses,  including  reasonable  attorney's  fees,  actually  incurred  in 
defending  against  that  allegation  by  the  party  against  whom  the  case  was 
initiated. 

The  claimant  shall  make  his  demand  for  such  expenses  to  the  agency.  If 
the  claimant  is  dissatisfied  because  of  the  agency's  failure  to  make  any  award  or 
because  of  the  insufficiency  of  the  agency's  award,  the  claimant  may  petition 
the  Court  of  Claims  for  the  amount  deemed  owed.  If  allowed  any  recovery  by 
the  Court  of  Claims,  the  claimant  shall  also  be  entitled  to  reasonable  attorney's 
fees  and  the  reasonable  expenses  incurred  in  making  his  claim  for  the  expenses 
incurred  in  the  administrative  action. 

(b)  In  any  case  in  which  a  party  has  any  administrative  rule  invalidated 
by  a  court  for  any  reason,  including  but  not  limited  to  the  agency's  exceeding 
its  statutory  authority  in  the  adoption  of  the  rule,  the  court  shall  award  the 
party  bringing  the  action  the  reasonable  expenses  of  the  litigation,  including 
reasonable  attorney's  fees.      (Added  by   PA  82-670,   effective  January  1,    1982) 

Section  15.  EX  PARTE  CONSULTATIONS)  Except  in  the  disposition  of 
matters  which  they  are  authorized  by  law  to  entertain  or  dispose  of  on  an  ex 
parte  basis,  neither  agency  members,  employees  nor  hearing  examiners  shall, 
after  notice  of  hearing  in  a  contested  case  or  licensing  to  which  the  procedures 
of  a  contested  case  apply  under  this  Act,  communicate,  directly  or  indirectly, 
in  connection  with  any  issue  of  fact,  with  any  person  or  party,  or  in 
connection  with  any  other  issue  with  any  party  or  his  representative,  except 
upon  notice  and  opportunity  for  all  parties  to  participate.  However,  an  agency 
member  may  communicate  with  other  members  of  the  agency,  and  an  agency 
member  or  hearing  examiner  may  have  the  aid  and  advice  of  one  or  more 
personal  assistants.  (PA  79-1083;  Amended  by  PA  80-1035,  effective  September 
27,    1977) 

Section  16.  LICENSES)  (a)  When  any  licensing  is  required  by  law  to  be 
preceded  by  notice  and  opportunity  for  hearing,  the  provisions  of  this  Act 
concerning  contested  cases  shall  apply. 

(b)  When  a  licensee  has  made  timely  and  sufficient  application  for  the 
renewal  of  a  license  or  a  new  license  with  reference  to  any  activity  of  a 
continuing  nature,  the  existing  license  shall  continue  in  full  force  and  effect 
until  the  final  agency  decision  on  the  application  has  been  made  unless  a  later 
date  is  fixed  by  order  of  a   reviewing  court. 

(c)  No  agency  shall  revoke,  suspend,  annul,  withdraw,  amend  materially, 
or  refuse  to  renew  any  valid  license  without  first  giving  written  notice  to  the 
licensee  of  the  facts  or  conduct  upon  which  the  agency  will  rely  to  support  its 
proposed  action,  and  an  opportunity  for  hearing  in  accordance  with  the 
provisions  of  this  Act  concerning  contested  cases.  At  any  such  hearing,  the 
licensee  shall  have  the  right  to  show  compliance  with  all  lawful  requirements  for 
the    retention,     or    continuation    or     renewal    of    the    license.       If,     however,     the 
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agency  finds  that  the  public  interest,  safety  or  welfare  imperatively  requires 
emergency  action,  and  if  the  agency  incorporates  a  finding  to  that  effect  in  its 
order,  summary  suspension  of  a  license  may  be  ordered  pending  proceedings  for 
revocation  or  other  action  which  proceedings  shall  be  promptly  instituted  and 
determined. 

Any  application  for  renewal  of  a  license  which  contains  required  and 
relevant  information,  data,  material  or  circumstances  which  were  not  contained 
in  an  application  for  the  existing  license,  shall  be  subject  to  the  provisions  of 
Section  16(a)  of  this  Act.  (PA  79-1083;  Amended  by  PA  80-1035,  effective 
September  27,    1977) 

Section  17.  RATE-MAKING)  Every  agency  which  is  empowered  by  law  to 
engage  in  rate-making  activities  shall  establish  by  rule,  not  inconsistent  with 
the  provisions  of  law  establishing  such  rate-making  jurisdiction,  the  practice 
and  procedure  to  be  followed  in  rate-making  activities  before  such  agency.  (PA 
79-1083) 

Section  18.  WAIVER)  Compliance  with  any  or  all  of  the  provisions  of  this 
Act  concerning  contested  cases  may  be  waived  by  written  stipulation  of  all 
parties.    (PA  79-1083) 

Section  19.  (PA  79-1083;  Repealed  as  of  January  1,  1978,  by  PA  80-1035, 
effective  September  27,    1977) 

Section  20.  SEVERABILITY)  If  any  provision  of  this  Act  or  the 
application  thereof  to  any  person  or  circumstance  is  held  invalid,  the  invalidity 
shall  not  affect  other  provisions  or  applications  of  the  Act  which  can  be  given 
effect  without  the  invalid  provision  or  application,  and  for  this  purpose  the 
provisions  of  this  Act  are   severable.    (PA  79-1083) 

Section  21.  EFFECTIVE  DATE)  This  Act  takes  effect  upon  its  becoming  a 
law.    (PA  79-1083,    effective  September  22,    1975) 
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CHAPTER  II.  3  210 1    ILLINOIS  ADMINISTRATIVE  CODE  JANUARY  1.  1982 

TITLE  1:    GENERAL  PROVISIONS 
CHAPTER  II:    JOINT  COMMITTEE  ON  ADMINISTRATIVE  RULES 

PART  210 
GENERAL  POLICIES 

Section 

210.100  Definitions 

210.200  Committee  Function 

210.300  Consultation  with  Agencies 

210.400  Cooperation  with  the  Rules  Division 

210.500  Use  of  Subpoenas 

AUTHORITY:    Authorized  by  Section  7.09  and  implementing  Sections  7.02  —  7.10  of  the  Illinois 
Administrative  Procedure  Act  (111.  Rev.  Stat  1979,  ch.  127,  par.  1007.02  -  100710). 

SOURCE:    3  I1L  Reg.  no.  8,  page  18,  effective  April  1,  1979;  amended  at  3  111.  Reg.  no.  49,  page  230, 
effective  December  10,  1979;  amended  and  codified  at  4  111.  Reg.  no,  49,  page  166,  effective  December 
1, 1980. 
Section  210.100    Definitions 

As  used  in  these  rules  (Parts  210  through  260): 

"Act"  means  the  Illinois  Administrative  Procedure  Act  (111.  Rev.  Stat  1979,  ch.  127,  par.  1001  et. 
seq.,  as  amended). 

"Committee"  means  the  Joint  Committee  on  Administrative  Rules,  created  by  Section  7.02(a)  of  the 
Act 

"Director"  means  the  Executive  Director  of  the  Committee. 

"Register"  means  the  Illinois  Register  which  is  published  weekly  by  the  Secretary  of  State.  It  contains 
notices  and  the  text  of  all  proposed  and  adopted  rules. 

"Rides  Division"  means  the  unit  in  the  office  of  the  Secretary  of  State  which  files  rules  and  publishes 
the  Register. 

Section  210.200    Committee  Function 

The  committee  will  fulfill  its  function  of  promoting  adequate  and  proper  rules  by  agencies  and  under- 
standing on  the  part  of  the  public  respecting  such  rules  and  its  responsibility  to  review  rules  and 
rulemaking.  It  will  seek  to  cooperate  with  agencies  as  much  as  possible.  It  will  conduct  its  hearings 
to  promote  full  and  open  discussion  of  rules  and  rulemaking.  This  policy  is  meant  to  implement  the 
spirit  as  well  as  the  letter  of  the  Act. 
Section  210.300    Consultation  with  Agencies 

Some  agencies  may  have  some  problems  implementing  or  complying  with  the  rulemaking  procedures 
of  the  Act  The  Committee  and  its  staff  will  discuss  these  types  of  problems  with  agencies.  Such 
consultation  will  be  used  to  advise  agencies  about  form,  statutory  authority,  or  other  matters  which 
are  considered  by  the  Committee  in  its  review  of  rules  and  rulemaking. 
Section  210.400    Cooperation  with  the  Rules  Division 

The  Rules  Division  has  the  functions  under  the  Act  of  filing  rules  and  of  publishing  the  Register. 
The  Committee  will  cooperate  fully  with  the  Rules  Division.  The  Committee  will  strive  to  establish 
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a  good  working  relationship  with  the  Rules  Division  to  insure  a  smooth  and  efficient  rulemaking 

process.  The  Committee's  procedures  will  be  coordinated  with  the  Rules  Division's  "Rules  on  Rules" 

(see  1  111.  Adm.  Code  160). 

Section  210.500    Use  of  Subpoenas 

a)  The  Committee  is  granted  subpoena  power  by  Section  7.03(b)  of  the  Act.  This  power  will 
be  used  only  when  an  agency  refuses: 

1)  To  appear  before  a  Committee  hearing. 

2)  To  provide  information  which  is  essential  to  the  Committee's  functions. 

3)  To  produce  records  or  documents  known  to  exist  which  are  essential  to  the  Committee's 
functions. 

b)  Prior  to  the  use  of  its  subpoena  power,  the  Committee  will; 

1)  Notify  the  agency  head  of  the  refusal  and  the  fact  that  a  subpoena  may  be  used. 

2)  Allow  the  agency  to  present  its  reasons  for  the  refusal. 

c)  The  Director  will  issue  a  subpoena  only  when  approved  by  all  of  the  officers  of  the  Committee 
or  by  a  vote  of  the  Committee. 
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CHAPTER  II,  3  220 


TITLE  1:    GENERAL  PROVISIONS 
CHAPTER  II:    JOINT  COMMITTEE  ON  ADMINISTRATIVE  RULES 

PART  220 
REVIEW  OF  PROPOSED  RULEMAKING 


Section 

220.100  Definitions 

220.200  Preliminary  Review 

220.300  Request  for  Economic  Analysis 

220.400  Format  of  Economic  Analysis 

220.500  Second  Notice:  Required  Information 

220.600  Second  Notice:  Additional  Information 

220.700  Staff  Review 

220.800  Committee  Hearing 

220.900  Criteria  for  Review 

220.950  Filing  Prohibition  Criteria 

220.1000  Objection;  Filing  Prohibition;  Notice  of  No  Objection 

220.1100  Certification  of  Obj  ection;  Statement  of  Specific  Obj  ections 

220.1200  Response  to  Objection:  Deadline,  Format 

220.1300  Response  to  Objection:  Manner 

220.1350  Certification  of  Filing  Prohibition;  Statement  of  Specific  Objections 

220.1400  Review  of  Response  to  Objection 

220.1500  Failure  to  Respond 

220.1600  Limit  of  Substantive  Changes 

220.1700  Recommend  Legislation 

AUTHORITY:  Authorized  by  Section  7.09  and  implementing  Sections  5.01  and  7.06  of  the  Illinois 
Administrative  Procedure  Act  (111.  Rev.  Stat.  1979,  ch.  127,  par.  1005.01, 1007.06, 1007.09). 

SOURCE:  3  111.  Reg.  no.  8,  page  18,  effective  April  1,  1979;  amended  at  3  111.  Reg.  no.  49,  page  230, 
effective  December  10,  1979;  amended  and  codified  at  4  111.  Reg.  no.  49,  page  166,  effective  December 
1, 1980;  added  and  amended  at  5  111.  Reg.  page  5164,  effective  May  15, 1981. 

Section  220.100    Definitions 

As  used  in  this  part 

"First  notice  "means  the  notice  of  proposed  rulemaking  which  must  be  given  to  the  public  by  agencies 

pursuant  to  Section  5.01(a)  of  the  Act.  This  notice  is  published  in  the  Register. 

"First  notice  period"  means  the  period  of  time  for  public  comment  which  begins  on  the  day  the  first 

notice  appears  in  the  Register.  This  period  must  be  at  least  45  days  in  length. 

"Second  notice"  means  the  notice  of  proposed  rulemaking  which  must  be  given  by  agencies  to  the 

Committee  pursuant  to  Section  5.01(b)  of  the  Act.  This  notice  must  contain  the  information  required 

by  Section  220.500  of  this  part  and  should  also  contain  the  information  requested  by  Section  220.600 

of  this  part. 

"Second  notice  period"  means  that  period  of  time  established  by  the  Act  for  Committee  review  of 

proposed  rulemaking.  This  period  must  follow  the  end  of  the  first  notice  period.  It  commences  on 

the  day  the  second  notice  is  received  by  the  Committee  and  will  not  be  more  than  45  days  in  length. 


244 


CHAPTER  II.  §  220.200     1    ILLINOIS  ADMINISTRATIVE  CODE JANUARY  1.  1982 

Section  220.20©    Preliminary  Review 

In  the  first  five  days  after  the  first  notice,  the  agency  may  request  in  writing  that  the  Committee 
conduct  an  informal  review  of  the  agency's  proposed  rulemaking.  When  such  a  review  is  made,  the 
Committee  staff  will  review  the  proposed  rulemaking,  including  the  notice  and  the  text.  The  Committee 
staff  may  raise  questions  or  problems  as  a  result  of  its  review,  and  will  discuss  these  questions  or 
problems  with  the  agency.  This  review  will  be  based  on  the  criteria  in  Section  220.900  and  Section 
220.950.  Such  review  will  be  in  addition  to  the  normal  review  which  is  discussed  in  Sections  220.500 
and  220.700. 

(Source  Note:  Amended  at  5  III  Reg.  page  5164,  effective  May  15, 1981.) 

Section  220  JO®    Bequest  for  Economic  Analysis 

In  the  first  30  days  after  the  first  notice,  the  Committee  may  request  from  the  agency  an  analysis 
of  the  economic  and  budgetary  effects  of  the  proposed  rulemaking.  This  request  will  be  made  in  writing 
by  the  Director,  The  request  will  be  made  in  each  case  unless  it  is  clear  that  the  effects  in  the  areas 
outlined  in  the  next  section  will  not  be  substantial.  The  Committee  will  consider  the  information 
in  the  first  notice  and  other  available  information  in  deciding  whether  or  not  to  make  this  request. 

Section  220.400    Format  of  Economic  Analysis 

If  the  Committee  requests  an  analysis  of  the  economic  effects  of  the  proposed  rulemaking,  the  agency 
shall  submit  the  analysis  in  writing  to  the  Committee  as  part  of  the  second  notice.  The  analysis 
shall  be  in  the  form  shown  in  Illustration  A.  It  must  include  a  discussion  of  at  least  these  factors 
and  an  estimate  of  the  effects  of  each  factor  in  dollars: 

a)  Any  direct  economic  effect  on  the  persons  who  will  be  regulated  by  the  rule. 

b)  Any  effect  on  the  agency 's  budget 

c)  Any  effect  on  the  budgets  of  other  State  agencies. 

d)  Any  effect  on  State  revenue. 

Section  220.500    Second  Notice:  Required  Information 

a)  The  second  notice  period  mill  start  on  the  day  the  second  notice  is  received  by  the  Committee. 
It  mill  end  US  days  later  unless  prior  to  that  time  the  agency  receives  either: 

1)  A  statement  of  objection,  from  the  Committee.  The  agency  may  not  adopt  the  rulemaking 
in  this  case  until  after  it  responds  to  the  objection. 

2)  A  notice  from  the  Committee  stating  that  no  objection  will  be  issued. 

b)  The  second  notice  must  contain  at  least  the  following  information: 

1)  The  name  of  the  agency. 

2)  The  title  of  the  proposed  rulemaking. 

3)  The  date  of  the  first  notice. 

4)  The  text  and  location  of  any  changes  made  in  the  rule  during  thejirst  notice  period. 
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5)  If  requested  by  the  Committee  as  provided  in  Section  220.300,  an  analysis  of  the  eco- 
nomic and  budgetary  effects  of  the  proposed  rulemaking. 

6)  A  response  to  any  recommendations  made  by  the  State  Library  for  changes  in  the 
rules  to  make  them  comply  with  the  codification  scheme. 

7)  The  name  of  the  person  who  will  respond  to  Committee  questions  regarding  the  pro- 
posed rulemaking  for  the  agency. 

c)  The  second  notice  should  be  clearly  identified  as  such,  and  shall  be  submitted  to  the  Director 
at  the  following  address: 

Joint  Committee  on  Administrative  Rules 
520  South  Second  Street,  Suite  100 
Springfield,  Illinois  62706 

d)  In  two  working  days  after  the  receipt  by  the  Committee  of  a  second  notice,  the  Committee 
will  notify  the  Rules  Division  and  the  agency  of  the  date  on  which  the  second  notice  period 
started  Notices  which  do  not  contain  all  of  the  information  required  by  this  section  and 
by  Section  5.01(b)  of  the  Act  will  not  be  accepted  by  the  Committee.  An  agency  which  submits 
such  a  notice  will  be  informed  in  writing  of  the  specific  reasons  the  notice  was  not  accepted. 

Section  220,800    Second  Notice:  Additional  Information 

The  agency  should  include  the  following  information  in  the  second  notice  at  the  time  it  is  sent  to 
the  Committee.  These  items  are  in  addition  to  the  items  which  must  be  included  in  the  second  notice 
under  Section  220.500. 

a)  An  evaluation  of  all  of  the  comments  on  the  proposed  rulemaking  received  by  the  agency 
from  interested  persons  during  the  first  notice  period.  This  evaluation  should  not  include 
any  questions  raised  by  the  Committee  in  a  preliminary  review  (see  Section  220.200).  This 
evaluation  should  include: 

1)  A  list  of  all  of  the  persons  and  groups  which  made  comments  or  which  requested  the 
opportunity  to  make  comments. 

2)  A  list  of  all  of  the  specific  criticisms  and  suggestions  which  were  raised  in  the  com- 
ments. 

3)  The  agency's  evaluation  of  each  of  the  specific  criticisms  and  suggestions. 

4)  A  statement  that  the  agency  has  considered  all  of  the  comments  which  were  received 
during  the  first  notice  period. 

b)  An  analysis  of  the  expected  effects  of  the  proposed  rulemaking,  which  should  include  at  least 
these  items: 

1)  Impact  on  the  public  affected  groups. 

2)  Changes  in  the  agency's  programs  or  structure  which  will  result  from  the  rule. 
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c)     A  justification  and  rationale  for  the  proposed  rulemaking,  which  should  include  at  least  these 
items: 

1)  Changes  in  statutory  language  which  require  the  rulemaking. 

2)  Changes  in  agency  policy,  procedures,  or  structure  which  require  the  rulemaking. 

3)  Other  rules  and  proposed  rules  of  the  agency,  which  relate  to  the  rulemaking. 

4)  Federal  laws,  rules,  or  funding  requirements,  which  may  affect  the  rulemaking. 

5)  Court  orders  or  rulings  which  relate  to  the  rulemaking. 

Section  220.700    Staff  Review 

The  Committee  staff  will  review  each  second  notice  which  is  received  as  provided  in  Section  220.500. 
The  items  outlined  in  Section  220.600  will  be  included  in  the  review.  This  staff  review  will  be  based 
on  the  criteria  in  Section  220.900  and  Section  220.950.  The  staff  may  raise  questions  or  problems 
as  a  result  of  its  review  and  will  discuss  these  questions  or  problems  with  the  agency.  The  staff 
will  report  the  results  of  its  review  to  the  Committee,  and  may  develop  a  recommendation  for  action 
by  the  Committee.  The  staff  may  recommend  that  the  Committee  issue  an  objection,  prohibit  filing 
of  the  rulemaking,  develop  legislation,  take  some  other  action,  or  take  no  action.  Such  staff  recom- 
mendations shall  be  advisory  only  and  shall  not  limit  the  Committee's  power  to  take  some  other 
action.  In  order  to  encourage  full  and  open  discussion  of  proposed  rulemaking,  the  staff  will  try  to 
insure  that  the  agency  is  aware  of  the  substance  of  such  recommendations  prior  to  the  hearing. 
(Source  Note:  Amended  at  5  111.  Reg.  page  5164,  effective  May  15, 1981.) 

Section  220.S00    Committee  Hearing 

The  Committee  will  hold  full  and  open  hearings  at  least  once  each  month  on  proposed  rulemaking. 
The  agenda  for  each  hearing  will  be  published  as  soon  as  possible  prior  to  the  hearing  in  the  Register. 
Oral  testimony  will  be  taken  at  the  hearing  from  the  agency.  Written  comments  will  be  considered 
from  persons  or  groups  which  are  affected  by  the  rules  as  they  relate  to  the  criteria  in  Section  220.900 
or  Section  220.950.  Such  written  comments  should  be  sent  to  the  Director  at  the  following  address: 

Joint  Committee  on  Administrative  Rules 

520  South  Second  Street,  Suite  100 

Springfield,  Illinois  62706 
Comments  should  be  received  at  least  three  working  days  prior  to  the  hearing.  The  Committee  will 
provide  a  copy  of  such  comments  to  the  agency,  unless  the  person  or  group  requests  that  a  copy 
of  the  comments  not  be  provided  to  the  agency. 

(Source  Note:  Amended  at  5  111.  Reg.  page  5164,  effective  May  15, 1981.) 

Section  220.900    Criteria  for  Review 

The  Committee  will  consider  these  criteria  in  its  review  of  each  proposed  rulemaking: 
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a)  Substantive 

1)  Is  there  legal  authority  for  each  part  of  the  rulemaking? 

2)  Does  each  part  of  the  rulemaking  comply  with  the  statutory  authority  and  legislative 
intent  on  which  it  is  based,  or  which  it  is  implementing  or  interpreting? 

3)  Does  each  part  of  the  rulemaking  comply  with  state  and  federal  constitutions,  state 
and  federal  law,  and  case  law? 

4)  Does  it  include  adequate  standards  for  the  exercise  of  each  discretionary  power  which 
is  discussed  in  the  rulemaking? 

b)  Propriety 

1)  Is  there  an  adequate  justification  and  rationale  for  the  rulemaking  and  for  any  regula- 
tion of  the  public  embodied  in  the  rules? 

2)  Has  the  agency  reasonably  considered  the  economic  and  budgetary  effects  of  the 
rulemaking  as  well  as  less  costly  alternatives? 

3)  Is  the  language  of  the  rules  simple  and  clear,  so  that  the  rales  can  be  understood 
by  the  persons  and  groups  which  they  will  affect? 

4)  Are  the  rules  free  of  serious  technical  errors,  redundancies  and  grammatical  or  typo- 
graphical errors,  which  could  affect  the  meaning  of  the  rules? 

c)  Procedural 

1)  Does  it  comply  with  Section  5.01  of  the  Act? 

2)  Does  it  comply  with  the  requirements  of  the  Rules  Division  (see  1  111.  Adm.  Code  160)? 

3)  Does  it  comply  with  any  additional  requirements  which  have  been  imposed  on  the 
agency  by  state  or  federal  law? 

4)  Does  it  comply  with  the  agency's  own  rules  for  its  rulemaking  process? 

5)  Was  the  agency  responsive  to  public  comments  which  were  made  on  the  rulemaking? 

Section  220.950    Filing  Prohibition  Criteria 

If  the  Committee  finds  that  the  proposed  rulemaking  does  not  meet  one  or  more  of  the  criteria  in 
Section  220.900,  the  Committee  will  then  consider  the  following  criteria: 

a)     Is  the  rulemaking  a  serious  threat  to  the  public  interest?  In  considering  this  question,  the 
Committee  will  examine: 

1)  Whether  the  rulemaking  contains  significant  policies  which  have  been  rejected  by  the 
General  Assembly  in  a  proposed  bill. 

2)  Whether  the  rulemaking  unconstitutionally  or  unlawfully  discriminates  against  any 
citizens  of  the  state. 

3)  Whether  the  rulemaking  unconstitutionally  or  unlawfully  inhibits  the  free  exercise 
of  the  rights  of  citizens  of  the  state. 
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b)  Is  the  rulemaking  a  serious  threat  to  the  public  safety?  In  considering  this  question,  the 
Committee  will  examine: 

1)  Whether  the  rulemaking  could  result  in  a  significant  decrease  in  the  protection  pro- 
vided against  threats  to  the  safety  of  the  citizens  of  the  state. 

2)  Whether  the  rulemaking  could  result  in  a  significant  increase  in  the  threat  of  physical 
harm  to  the  citizens  of  the  state. 

c)  Is  the  rulemaking  a  serious  threat  to  public  welfare"?  In  considering  this  questions,  the 
Committee  will  examine: 

1)  Whether  the  rulemaking  imposes  significant  unreasonable  or  unnecessary  economic 
costs  on  citizens  of  the  state. 

2)  Whether  the  rulemaking  would  adversely  affect  the  health  or  well-being  of  the  citizens 
of  the  state. 

3)  Whether  the  rulemaking  would  significantly  and  adversely  affect  the  quality  of  life 
of  the  citsens  of  the  state. 

(Source  Note:  Added  at  5  111.  Reg.  page  5164,  effective  May  15, 1981.) 

Section  220.1000    Objection;  Filing  Prohibition;  Notice  of  No  Objection 

a)  If  the  Committee  finds  that  the  proposed  rulemaking  does  not  meet  one  or  more  of  the 
criteria  in  Section  220.900,  the  Committee  wiU  object  to  the  proposed  rulemaking. 

b)  If  the  Committee  finds  that  the  proposed  rulemaking  does  not  meet  one  or  more  of  the 
criteria  in  Section  220.900  and  also  finds  that  the  rulemaking  meets  one  or  more  of  the 
criteria  in  Section  220.950,  the  Committee  will  prohibit  the  filing  of  the  proposed  rulemaking. 
The  prohibition  will  be  limited  to  the  portion  of  the  proposed  rulemkaing  which  does  not 
meet  the  criteria.  This  action  may  be  taken  only  by  the  affirmative  vote  of  ten  members 
of  the  Committee. 

c)  If  the  committee  does  not  make  such  finding,  the  Committee  may  notify  the  agency  in  writing 
that  no  objection  will  be  issued.  Such  a  notice  will  be  mailed  to  the  agency  in  the  first  two 
working  days  after  the  day  of  the  Committee  hearing  on  the  proposed  rulemaking.  Such 
notification  will  be  made  unless  either 

1)  The  second  notice  period  has  expired. 

2)  The  Committee  finds,  at  the  time  of  the  hearing,  that  additional  information  is  neces- 
sary in  order  to  fully  review  the  rulemaking. 

d)  Upon  receiving  such  notice  that  no  objection  will  be  issued,  the  agency  may  proceed  to  adopt 
the  proposed  rulemaking. 

e)  A  notice  of  no  objection  which  is  issued  by  the  Committee  should  not  be  taken  as  implying 
approval  in  any  way  of  the  content  of  the  rulemaking. 
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(Source  Note:  Amended  at  5  111.  Reg.  page  5164,  effective  May  15, 1981.) 

Section  220.1 100    Certification  of  Objection;  Statement  of  Specific  Objections 

a)  If  the  Committee  objects  to  a  proposed  rulemaking,  it  shall  certify  the  fact  of  the  objection 
to  the  agency.  Such  certification  will  be  made  in  the  first  five  working  days  after  the  day 
of  the  hearing.  The  form  which  is  used  for  this  purpose  is  shown  in  Illustration  B.  The 
certification  shall  include  a  statement  of  the  specific  objections  of  the  Committee  to  the  pro- 
posed rulemaking. 

b)  Each  statement  of  specific  objections  shall  also  be  submitted  to  the  Rules  Division  to  be 
published  in  the  Register. 

Section  220.1200    Response  to  Objection:  Deadline,  Format 

The  agency  should  respond  to  an  objection  which  is  issued  by  the  Committee  within  90  days  after 
it  receives  the  statement  of  specific  objections.  The  agency  response  should  address  each  of  the  specific 
objections  which  are  stated  by  the  Committee.  The  response  should  be  concise,  but  complete,  and 
should  clearly  state  the  nature  of  the  response  and  the  rationale  for  the  response.  The  response  should 
be  made  on  the  form  shown  in  Illustration  C. 

Section  220.1300    Response  to  Objection:  Manner 

The  agency  must  respond  to  an  objection  by  the  Committee  in  one  of  the  following  ways: 

a)  Modify  the  proposed  rulemaking  to  meet  all  of  the  specific  objections  stated  by  the  Committee. 
The  complete  text  of  the  rules  including  all  of  the  changes  should  be  included  in  the  response. 

b)  Withdraw  the  proposed  rulemaking.  The  agency  should  state  the  specific  objections  of  the 
Committee  or  other  reasons  which  are  the  basis  of  the  withdrawal. 

c)  Refuse  to  modify  or  withdraw  the  proposed  rulemaking.  The  agency  should  present  in  its 
response  its  reasons  for  refusing  to  modify  or  withdraw  the  proposed  rulemaking. 

Section  220.1350    Certification  of  Filing  Prohibition;  Statement  of  Specific  Objections 

a)  If  the  Committee  prohibits  the  filing  of  a  proposed  rulemaking,  it  shall  certify  the  prohibition 
to  the  agency  and  the  Secretary  of  State.  Such  certification  will  be  made  in  the  first  five 
working  days  after  the  day  of  the  hearing.  The  form  used  for  this  purpose  is  shown  in 
Illustration  D.  The  certification  shall  indicate  the  specific  affected  portion  of  the  rulemaking 
and  shall  include  a  statement  of  the  specific  objections  of  the  Committee  to  the  proposed 
rulemaking. 

b)  A  notice  of  filing  prohibition  which  includes  the  statement  of  specific  objections  shall  be 
submitted  to  the  Rules  Division  to  be  published  in  the  Illinois  Register. 

c)  The  proposed  rulemaking  may  not  be  filed  with  the  Rules  Division  for  at  least  180  days 
after  the  certification  is  received  by  the  Secretary  of  State.  The  agency  is  prohibited  from 
enforcing  or  invoking  the  rulemaking. 
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d)  The  Committee  shall  introduce  a  joint  resolution  in  either  house  of  the  General  Assembly 
to  continue  the  prohibition.  The  action  will  be  taken  as  soon  as  practicable  after  the  certifi- 
cation of  prohibition. 

e)  Passage  of  the  joint  resolution  by  the  General  Assembly  within  the  180  day  period  shall 
have  the  effect  of  permanently  prohibiting  the  agency  from  filing  the  proposed  rulemaking. 

(Source  Note:  Added  at  5  111.  Reg.  page  5164,  effective  May  15, 1981.) 

Section  220.1400    Review  of  Response  to  Objection 

The  Committee  will  review  each  of  the  responses  to  its  objections  which  are  made  by  agencies.  If 
an  agency  modifies  a  proposed  rulemaking  to  meet  the  specific  objections  of  the  Committee,  the 
Committee  will  examine  each  of  the  specific  changes  made  to  meet  the  objections.  If  the  Committee 
finds  thai  the  changes  do  not  remedy  the  objections,  it  will  so  notify  the  agency.  It  will  also  submit 
a  copy  of  such  a  notice  to  the  Rides  Division  to  be  published  in  the  Register.  The  notice  will  include 
a  statement  of  the  reasons  the  Committee  found  that  the  changes  do  not  remedy  the  objections. 

Section  22CU500    Failure  te  Respond 

If  the  Committee  does  not  receive  a  response  to  an  objection  from  the  agency  within  90  days  after 
the  receipt  of  the  objection  by  the  agency ;  the  rulemaking  will  be  withdrawn  by  operation  of  law. 
Following  the  end  of  the  90  days,  the  Director  will  send  a  notice  of  the  fact  of  the  withdrawal  to 
the  Rules  Division,  The  notice  will  state  that  (1)  the  agency  has  failed  to  respond  within  the  90 
days,  and  (2)  the  rulemaking  has  been  withdrawn  by  operation  of  law.  The  date  on  which  the 
rulemaking  will  be  withdrawn  is  the  day  after  the  last  day  of  the  90  day  period.  The  agency  may 
not  adopt  a  rulemaking  which  has  been  withdrawn. 

Section  220. 1 600    Limit  of  Substantive  Changes 

After  the  start  of  the  second  notice  period,  no  substantive  change  may  be  made  to  a  proposed  rule 
unless  it  is  made  in  response  to  an  objection  or  suggestion  of  the  Committee.  The  Committee  will 
review  the  text  of  adopted  rules  to  insure  that  substantive  changes  have  not  been  made  in  violation 
of  this  provision  of  the  Act 

Section  220.1700    Recommend  Legislation 

The  Committee  may  draft  legislation  as  a  result  of  its  review  of  proposed  rulemaking.  The  purpose 
of  such  legislation  will  be  to  provide  authority,  for  the  rulemaking,  to  resolve  conflicts  between  the 
rules  and  statutes,  to  clarify  the  intent  of  acts  which  require  the  rulemaking,  or  to  deal  with  other 
issues  which  are  discovered  in  its  review.  Such  legislation  will  be  approved  by  a  majority  vote.  It 
will  then  be  introduced  in  either  house  of  the  General  Assembly. 
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TITLE  1:    GENERAL  PROVISIONS 
CHAPTER  II:    JOINT  COMMITTEE  ON  ADMINISTRATIVE  RULES 

PART  230 
REVIEW  OF  EMERGENCY  RULEMAKING 

Section 

230.100  Basic  Policy 

230.200  Definition 

230.300  Staff  Review 

230.400  Primary  Criteria  for  Review 

230.500  Secondary  Criteria  for  Review 

230.550  Suspension  Criteria 

230.600  Objection;  Suspension 

230.700  Certification  of  Objection;  Statement  of  Specific  Objections 

230.800  Response  to  Objection:  Deadline,  Format 

230 .900  Response  to  Objection:  Manner 

230.1000  Failure  to  Respond 

230.1100  Certification  of  Suspension;  Statement  of  Specific  Objections 

AUTHORITY:  Authorized  by  Section  7.09  and  implementing  Sections  5.02  and  7.07  of  the  Illinois 
Administrative  Procedure  Act  (III  Rev.  Stat  1979,  en.  127,  par.  1005.02, 1007.07, 1007.09). 

SOURCE:  3  111.  Reg.  no.  49,  page  230,  effective  December  10,  1979;  amended  and  codified  at  4  111. 
Reg.  no.  49,  page  166,  effective  December  1, 1980;  added  and  amended  at  5  111.  Reg.  page  5164,  effective 
May  15, 1981. 

Section  230.100    Basic  Policy 

a)  The  fact  that  situations  occur  in  which  agencies  must  take  prompt  action  to  adopt  rules 
is  recognized  by  the  Committee  and  the  Act.  In  some  of  these  instances,  emergency  rales 
must  be  adopted  under  the  process  provided  for  this  purpose  by  Section  5.02  of  the  Act. 
However,  the  Committee  believes  that  public  notice  and  comment  is  an  essential  part  of 
the  rulemaking  process,  which  should  only  be  by-passed  for  very  serious  reasons.  The  use 
of  the  emergency  process  must  be  limited.  The  process  should  only  be  used  in  a  situation 
which  reasonably  constitutes  a  threat  to  the  public  interest,  safety  or  welfare,  and  requires 
the  adoption  of  rules  upon  fewer  days' notice  than  is  required  by  Section  5.01  of  the  Act 

b)  The  Committee  is  empowered  by  Section  7.07  of  the  Act  to  examine  any  rule.  The  Committee 
will  review  each  rule  adopted  through  the  use  of  emergency  rulemaking  under  this  power. 
The  purpose  of  this  review  is  to  insure  that  the  use  of  the  process  is  limited  to  only  those 
situations  which  meet  the  requirements  of  Section  5.02  of  the  Act.  The  criteria  which  are 
used  in  this  review  are  stated  in  Sections  230.400,  and  230.500  and  230.550  of  this  part. 

(Source  Note:  Added  at  5  111.  Reg.  page  5164,  effective  May  15, 1981.) 

Section  230.200    Definition 

As  used  in  this  part,  "emergency  rulemaking"  means  both  the  process  of  adopting  a  rule  as  provided 
in  Section  5.02  of  the  Act  and  the  rule  which  is  adopted  by  that  process. 
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Section  230.300    Staff  Review 

The  Committee  staff  will  review  each  emergency  rulemaking,  including  both  the  notice  and  the  text 
of  the  rulemaking.  This  review  will  be  based  on  the  criteria  in  Sections  230.400,  and  230.500  and 
230.550  of  this  part,  The  Committee  staff  may  raise  questions  or  problems  as  a  result  of  its  review 
and  will  discuss  these  questions  or  problems  with  the  agency.  The  staff  will  report  the  results  of 
its  review  to  the  Committee  and  may  develop  a  recommendation  for  action  by  the  Committee.  Such 
staff  recommendations  shall  be  advisory  only  and  shall  not  limit  the  Committee's  power  to  take  some 
other  action.  In  order  to  encourage  full  and  open  discussion  of  emergency  rulemaking,  the  staff  will 
try  to  insure  that  the  agency  is  aware  of  the  substance  of  such  recommendations  prior  to  the  hearing. 
(Source  Note:  Added  at  5  111.  Reg.  page  5164,  effective  May  15, 1981.) 

Section  230.400    Primary  Criteria  for  Review 

The  Committee  will  first  consider  these  criteria  in  its  review  of  emergency  rulemaking: 

a)  Does  the  agency's  statement  of  the  need  for  the  emergency  rulemaking  show  that  it  complies 
with  Section  5.02  of  the  Act?  The  statement  must  show  that  a  situation  exists  which  reason- 
ably constitutes  a  threat  to  the  public  interest,  safety  or  welfare  and  which  requires  the 
adoption  of  the  rule  upon  fewer  days' notice  than  is  required  by  Section  5.01  of  the  Act 

b)  Has  the  agency  given  an  adequate  reason  for  not  complying  with  the  notice  and  hearing 
requirements  of  the  Act? 

c)  Is  the  rulemaking  limited  to  what  is  required  by  the  emergency?  It  should  contain  no  provi- 
sions which  are  not  required  to  meet  the  emergency. 

d)  Did  the  agency  take  actions  to  make  the  emergency  rulemaking  known  to  the  persons  who 
may  be  affected  by  it? 

e)  Has  the  agency  adopted  the  same  rules,  or  rules  which  have  substantially  the  same  purpose 
and  effect,  through  the  use  of  the  emergency  process  in  the  past  24  months? 

Section  230.500    Secondary  Criteria  for  Review 

If  the  rulemaking  is  found  to  meet  the  criteria  in  Section  230.400,  the  Committee  will  then  consider 
these  criteria  in  its  review  of  each  emergency  rulemaking: 
a)     Substantive 

1)  Is  there  legal  authority  for  each  part  of  the  rulemaking? 

2)  Does  each  part  of  the  rulemaking  comply  with  the  statutory  authority  and  legislative 
intent  on  which  it  is  based,  or  which  it  is  implementing  or  interpreting? 

3)  Does  each  part  of  the  rulemaking  comply  with  state  and  federal  constitutions,  state 
and  federal  law,  and  case  law? 

4)  Does  it  include  adequate  standards  for  the  exercise  of  each  discretionary  power  which 
is  discussed  in  the  rulemaking? 
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b)  Propriety 

1)  Is  there  an  adequate  justification  and  rationale  for  the  rulemaking  and  for  any  regula- 
tion of  the  public  embodied  in  the  rules? 

2)  Has  the  agency  reasonably  considered  the  economic  and  budgetary  effects  of  the 
rulemaking  as  well  as  less  costly  alternatives? 

3)  Is  the  language  of  the  rules  simple  and  clear,  90  that  the  rules  can  be  understood 
by  the  persons  and  groups  which  they  will  affect? 

4)  Are  the  rules  free  of  serious  technical  errors,  redundancies  and  grammatical  or  typo- 
graphical errors,  which  could  affect  the  meaning  of  the  rules? 

c)  Procedural 

1)  Does  it  comply  with  the  requirements  of  the  Rules  Division  (see  1  111.  Adm.  Code  160)? 

2)  Does  it  comply  with  any  additional  requirements  which  have  been  imposed  on  the 
agency  by  state  or  federal  law? 

3)  Does  it  comply  with  the  agency's  own  rules  for  its  rulemaking  process? 

Section  230.550    Suspension  Criteria 

If  the  Committee  finds  that  the  emergency  rulemaking  does  not  meet  one  or  more  of  the  criteria 
in  Sections  230.400  and  230.500,  the  Committee  will  then  consider  the  following  criteria: 

a)  Is  the  rulemaking  a  serious  threat  to  the  public  interest?  In  considering  this  question,  the 
Committee  will  examine: 

1)  Whether  the  rulemaking  contains  significant  policies  which  have  been  rejected  by  the 
General  Assembly  in  a  proposed  bill 

2)  Whether  the  rulemaking  unconsitutionally  or  unlawfully  discriminates  against  any 
citizens  of  the  state. 

3)  Whether  the  rulemaking  unconstitutionally  or  unlawfully  inhibits  the  free  exercise 
of  the  rights  of  citizens  of  the  state. 

b)  Is  the  rulemaking  a  serious  threat  to  the  public  safety?  In  considering  this  question,  the 
Committee  will  examine: 

1)  Whether  the  rulemaking  could  result  in  a  significant  decrease  in  the  protection  pro- 
vided against  threats  to  the  safety  of  the  citizens  of  the  state. 

2)  Whether  the  rulemaking  could  result  in  a  significant  increase  in  the  threat  of  physical 
harm  to  the  citizens  of  the  state. 

c)  Is  the  rulemaking  a  serious  threat  to  the  public  welfare?  In  considering  this  questions,  the 
Committee  will  examine: 

1)     Whether  the  rulemaking  imposes  significant  unreasonable  or  unnecessary  economic 
costs  on  citizens  of  the  state. 
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2)  Whether  the  rulemaking  would  adversely  affect  the  health  or  well-being  of  the  citizens 
of  the  state. 

3)  Whether  the  rulemaking  would  significantly  and  adversely  affect  the  quality  of  life 
of  the  citizens  of  the  state. 

(Source  Note:  Added  at  5  III  Reg.  page  5164,  effective  May  15, 1981.) 

Section  230.600    Objection;  Suspension 

a)  If  the  Committee  finds  that  the  emergency  rulemaking  does  not  meet  one  or  more  of  the 
criteria  in  Sections  230.400  and  230.500,  it  will  object  to  the  rules.  The  fact  that  the  Committee 
does  not  object  to  a  rulemaking  should  not  be  taken  as  implying  approval  in  any  way  of 
the  content  of  the  rulemaking. 

b)  If  the  Committee  finds  that  the  emergency  rulemaking  does  not  meet  one  or  more  of  the 
criteria  in  Sections  230.400  and  230.500  and  also  finds  that  the  rulemaking, meets  one  or 
more  of  the  criteria  in  Section  230.600,  the  Committee  will  suspend  the  emergency  rules. 
The  suspension  will  be  limited  to  the  portion  of  the  emergency  rules  which  does  not  meet 
the  criteria.  This  action  may  be  taken  only  by  the  affirmative  vote  of  ten  members  of  the 
Committee. 

(Source  Note:  Amended  at  5  111.  Reg.  page  5164,  effective  May  15, 1981.) 

Section  230.700    Certification  of  Objection;  Statement  of  Specific  Objections 

a)  If  the  Committee  objects  to  an  emergency  rulemaking,  it  shall  certify  the  fact  of  the  objection 
to  the  agency.  Such  certification  will  be  made  in  the  first  five  working  days  after  the  day 
of  the  hearing.  The  form  which  is  used  for  this  purpose  is  3hown  in  Illustration  E.  The 
certification  shall  include  a  statement  of  the  specific  objections  of  the  Committee  to  the  rules. 

b)  Each  statement  of  specific  objections  shall  also  be  submitted  to  the  Rules  Division  to  be 
published  in  the  Register. 

Section  230.800    Response  to  Objection:  Deadline,  Format 

The  agency  should  respond  to  an  objection  which  is  issued  by  the  Committee  within  90  days  after 
it  receives  the  statement  of  specific  objections.  The  agency  response  should  address  each  of  the  specific 
objections  which  are  stated  by  the  Committee.  The  response  should  be  concise,  but  complete,  and 
should  clearly  state  the  nature  of  the  response  and  the  rationale  for  the  response.  The  response  should 
be  made  in  the  manner  shown  in  Illustration  G. 

Section  230.900     Response  to  Objection:  Manner 

The  agency  must  respond  to  an  objection  by  the  Committee  in  one  of  the  following  ways: 

a)  Modify  the  emergency  rulemaking  to  meet  all  of  the  specific  objections  stated  by  the  Commit- 
tee. The  complete  text  of  the  rules  including  all  of  the  changes  should  be  included  in  the 
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response.  These  changes  may  be  made  by  submitting  a  notice  with  the  changes  to  the  Rules 
Division  to  be  published  in  the  Register.  Modifying  emergency  rules  by  publishing  such 
a  notice  will  not  be  deemed  to  be  a  new  rulemaking.  It  will  not  extend  the  150  day  effective 
period  of  the  rules,  nor  will  it  be  deemed  to  violate  the  provision  of  the  Act  which  prohibits 
adoption  of  the  same  emergency  rules  twice, 

b)  Repeal  the  emergency  rulemaking.  This  may  be  done  by  submitting  a  notice  to  the  Rules 
Division  as  provided  in  Section  1601350  of  the  Rules  on  Rules  (I  111.  Adm.  Code  160.1350). 
The  agency  should  state  the  specific  objections  of  the  Committee  or  other  reasons  which 
are  the  basis  of  the  repeal. 

c)  Refuse  to  modify  or  repeal  the  emergency  rulemaking.  The  agency  should  present  in  its 
response  its  reasons  for  refusing  to  modify  or  repeal  the  emergency  rulemaking. 

Section  230.100©    Failure  to  Respond 

Failure  of  an  agency  to  respond  to  an  objection  to  an  emergency  rule  within  90  days  of  the  receipt 
of  the  objection  shall  be  deemed  to  be  a  refusal  to  modify  or  repeal  the  rule. 

Section  230.1 100    Certification  of  Suspension;  Statement  of  Specific  Objections 

a)  If  the  Committee  suspends  an  emergency  rulemaking,  it  shall  certify  the  suspension  to  the 
agency  and  the  Secretary  of  State.  Such  certification  will  be  made  in  the  first  five  working 
days  after  the  day  of  the  hearing.  The  form  used  for  this  purpose  is  shown  in  Illustration 
F.  The  certification  shall  indicate  the  specific  affected  portion  of  the  rulemaking  and  shall 
include  a  statement  of  the  specific  objections  of  the  Committee  to  the  emergency  rules. 

b)  A  notice  of  suspension  which  includes  the  statement  of  specific  objections  shall  be  submitted 
to  the  Rules  Division  to  be  published  in  the  Illinois  Register. 

c)  The  effectiveness  of  the  emergency  rules  will  be  immediately  suspended  on  receipt  of  the 
certification  by  the  Secretary  of  State.  Such  suspension  will  be  indicated  on  the  face  of 
the  rules  by  the  Rules  Division.  The  suspension  shall  last  at  least  180  days  after  the  certifi- 
cation is  received  by  the  Secretary  of  State.  The  agency  is  prohibited  from  enforcing  or 
invoking  the  suspended  rules. 

d)  The  Committee  shall  introduce  a  joint  resolution  in  either  house  of  the  General  Assembly 
to  continue  the  suspension.  This  action  will  be  taken  as  soon  as  practicable  after  the  certifi- 
cation of  suspension. 

e)  Passage  of  the  joint  resolution  by  the  General  Assembly  within  the  180  day  period  shall 
have  the  effect  of  repealing  the  emergency  rules.  The  Rules  Division  will  immediately  remove 
such  rules  from  the  collection  of  effective  rules  on  passage  of  such  a  joint  resolution. 

(Source  Note:  Added  at  5  111.  Reg.  page  5164,  effective  May  15, 1981.) 
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PART  240 
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240.1100       Rulemaking  in  Response  to  Objection 
240.1200       Failure  to  Respond 
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ILLUSTRATION  A     Agency  Analysis  of  Economic  and  Budgetary  Effects  of  Proposed  Rulemaking 
ILLUSTRATION  B     Certification  of  Objections  to  Proposed  Rulemaking 
ILLUSTRATION  C     Agency  Response  to  Joint  Committee  Objection  to  Proposed  Rulemaking 
ILLUSTRATION  D    Certification  of  Filing  Prohibition  of  Proposed  Rulemaking 
ILLUSTRATION  E     Certification  of  Objection  to  Emergency  or  Peremptory  Rules 
ILLUSTRATION  F     Certification  of  Suspension  of  Emergency  or  Peremptory  Rules 
ILLUSTRATION  G     Agency  Response  to  Joint  Committee  Objection  to  Emergency  or  Peremptory 
Rules 

AUTHORITY:  Authorized  by  Section  7.09  and  implementing  Sections  5.02,  7.04  and  7.07  of  the 
Administrative  Procedure  Act  (111.  Rev.  Stat.  1979,  ch.  127,  par.  1005.02, 1007.04, 1007.07, 1007.09). 

SOURCE:  3  111.  Reg.  no.  49,  page  230,  effective  December  10,  1979;  amended  and  codified  at  4  111. 
Reg.  no.  49,  page  166,  effective  December  1, 1980;  added  and  amended  at  5  111.  Reg.  page  5164,  effective 
May  15, 1981. 

Section  240.100    Basic  Policy 

a)  The  fact  that  situations  occur  in  which  agencies  are  required  by  a  federal  law,  federal  rules 
and  regulations,  or  a  court  order  to  take  prompt  action  to  adopt  rules  is  recognized  by 
the  Committee  and  the  Act.  In  some  of  these  instances,  peremptory  rules  must  be  adopted 
under  the  process  provided  for  this  purpose  by  Section  5.03  of  the  Act.  However,  the  Commit- 
tee believes  that  public  notice  and  comment  is  an  essential  part  of  the  rulemaking  process, 
which  should  only  be  by-passed  for  very  serious  reasons.  The  use  of  the  peremptory  process 
must  be  limited.  The  process  should  only  be  used  in  a  situation  which  precludes  the  agency's 
compliance  with  the  general  rulemaking  requirements  of  the  Act. 

b)  The  Committee  is  empowered  by  Section  7.07  of  the  Act  to  examine  any  rule.  The  Committee 
will  review  each  rule  adopted  through  the  use  of  peremptory  rulemaking  under  this  power. 
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The  purpose  of  this  review  is  to  insure  that  use  of  the  process  is  limited  to  only  those 
situations  which  meet  the  requirements  of  Section  5.03  of  the  Act.  The  criteria  which  are 
used  in  this  review  are  stated  infections  240.500,  and  240.600  and  240.650  of  this  part. 
(Source  Note:  Amended  at  5  111.  Reg.  page  5164,  effective  May  15, 1981.) 

Section  240.200    Definitions 

As  used  in  this  part 

"Conditions  which  preclude  compliance  with  the  general  rulemaking  requirements  imposed  by  Section 

5.01  of  the  Act"  includes  only  those  conditions  which  make  it  impossible  to  comply  with  the  notice 

or  hearing  requirements  of  the  Act.  A  federal  law,  federal  rule  or  regulation,  or  court  order  which 

merely  makes  it  more  difficult  to  comply  or  which  prescribes  the  content  of  such  rulemaking  does 

not  make  it  impossible  to  comply. 

"Federal  rules  and  regulations"  means  those  roles  which  are  or  will  be  published  in  the  Code  of 

Federal  Regulations. 

"Peremptory  rulemaking"  means  both  the  process  of  adopting  a  rule  as  provided  in  Section  5.03  of 

the  Act  and  the  rule  which  is  adopted  by  that  process. 

Section  240.300    Submission;  Staff  Review 

On  the  same  day  that  a  notice  of  peremptory  rulemaking  is  filed  with  the  Rules  Division,  the  agency 
shall  submit  to  the  Committee  a  copy  of  the  court  order  or  specific  citation  of  the  federal  law  or 
federal  rules  or  regulations  which  require  the  rulemaking.  The  staff  will  review  the  peremptory 
rulemaking,  including  the  notice  and  the  text.  This  staff  review  will  be  based  on  the  criteria  in  Sections 
240.500,  and  240.600  and  240.650.  The-  staff  may  raise  questions  or  problems  as  a  result  of  its  review 
of  the  rulemaking,  and  will  discuss  these  questions  or  problems  with  the  agency. 
(Source  Note:  Amended  at  5  111.  Reg.  page  5164,  effective  May  15, 1981.) 

Section  240.400    Staff  Report 

The  staff  will  report  the  results  of  its  review  to  the  Committee  and  may  develop  a  recommendation 
for  action  by  the  Committee.  Such  staff  recommendations  shall  be  advisory  only  and  shall  not  limit 
the  Committee's  power  to  take  some  other  action.  In  order  to  encourage  full  and  open  discussion, 
the  staff  will  try  to  insure  that  the  agency  is  aware  of  the  substance  of  the  recommendations. 

Section  240.500    Primary  Criteria  for  Review 

The  Committee  will  first  consider  these  criteria  in  its  review  of  peremptory  rulemaking: 

a)  Was  the  agency  precluded  from  complying  with  the  general  rulemaking  requirements 
imposed  by  Section  5.01  of  the  Act,  as  that  phrase  is  defined  in  Section  240.300  of  this  part? 

b)  Was  the  agency  required  to  adopt  rules  as  a  direct  result  of  federal  law,  federal  rules  and 
regulations,  or  court  order? 
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c)  Is  the  rulemaking  limited  to  what  is  required  by  the  federal  law,  federal  rules  and  regula- 
tions, or  court  order?  It  should  contain  no  provisions  which  are  not  required. 

d)  Has  the  agency  given  an  adequate  reason  for  not  complying  with  the  notice  and  hearing 
requirements  of  the  Act? 

e)  Did  the  agency  file  the  notice  within  30  days  after  the  change  in  the  rules  was  required 
as  required  by  the  Act? 

Section  240.600    Secondary  Criteria  for  Review 

If  the  rulemaking  is  found  to  meet  the  criteria  in  Section  240.500,  the  Committee  will  then  consider 
these  criteria  in  its  review  of  each  peremptory  rulemaking: 

a)  Substantive 

1)  Is  there  legal  authority  for  each  part  of  the  rulemaking? 

2)  Does  each  part  of  the  rulemaking  comply  with  the  statutory  authority  and  legislative 
intent  on  which  it  is  based,  or  which  it  is  implementing  or  interpreting? 

3)  Does  each  part  of  the  rulemaking  comply  with  state  and  federal  constitutions,  state 
and  federal  law,  and  case  law? 

4)  Does  it  include  adequate  standards  for  the  exercise  of  each  discretionary  power  which 
is  discussed  in  the  rulemaking? 

b)  Propriety 

1)  Is  there  an  adequate  justification  and  rationale  for  the  rulemaking  and  for  any  regula- 
tion of  the  public  embodied  in  the  rules? 

2)  Has  the  agency  reasonably  considered  the  economic  and  budgetary  effects  of  the 
rulemaking  as  well  as  less  costly  alternatives? 

3)  Is  the  language  of  the  rules  simple  and  clear,  so  that  the  rules  can  be  understood 
by  the  persons  and  groups  which  they  will  affect? 

4)  Are  the  rules  free  of  serious  technical  errors,  redundancies  and  grammatical  or  typo- 
graphical errors,  which  could  affect  the  meaning  of  the  rules? 

c)  Procedural 

1)  Does  it  comply  with  the  requirements  of  the  Rules  Division  (see  1  111.  Adm.  Code  160)? 

2)  Does  it  comply  with  any  additional  requirements  which  have  been  imposed  on  the 
agency  by  state  or  federal  law? 

3)  Does  it  comply  with  the  agency's  own  rules  for  its  rulemaking  process? 

Section  240.650    Suspension  Criteria 

If  the  Committee  finds  that  the  peremptory  rulemaking  does  not  meet  one  or  more  of  the  criteria 
in  Sections  240.500  and  240.600,  the  Committee  will  then  consider  the  following  criteria: 
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a)  Is  the  rulemaking  a  serious  threat  to  the  public  interest?  In  considering  this  question,  the 
Committee  will  examine: 

1)  Whether  the  rulemaking  contains  significant  policies  which  have  been  rejected  by  the 
General  Assembly  in  a  proposed  bill. 

2)  Whether  the  rulemaking  unconstitutionally  or  unlawfully  discriminates  against  any 
citizens  of  the  state. 

3)  Whether  the  rulemaking  unconstitutionally  or  unlawfully  inhibits  the  free  exercise 
of  the  rights  of  citizens  of  the  state. 

b)  Is  the  rulemaking  a  serious  threat  to  the  public  safety?  In  considering  this  question,  the 
Committee  will  examine: 

1)  Whether  the  rulemaking  could  result  in  a  significant  decrease  in  the  protection  pro- 
vided against  threats  to  the  safety  of  the  citizens  of  the  state. 

2)  Whether  the  rulemaking  could  result  in  a  significant  increase  in  the  threat  of  physical 
harm  to  the  citizens  of  the  state. 

c)  Is  the  rulemaking  a  serious  threat  to  the  public  welfare?  In  considering  this  question,  the 
Committee  will  examine: 

1)  Whether  the  rulemaking  imposes  significant  unreasonable  or  unnecessary  economic 
costs  on  citizens  of  the  state. 

2)  Whether  the  rulemaking  would  adversely  affect  the  health  or  well-being  of  the  citizens 
of  the  state. 

3)  Whether  the  rulemaking  would  significantly  and  adversely  affect  the  quality  of  life 
of  the  citizens  of  the  state. 

(Source  Note:  Added  at  5  111.  Reg,  page  5164,  effective  May  15, 1981.) 

Section  240.700    Objection;  Suspensions 

a)  If  the  Committee  finds  that  the  peremptory  rulemaking  does  not  meet  one  or  more  of  the 
criteria  in  Sections  240.500  and  240.600,  it  will  object  to  the  peremptory  rules.  The  fact 
that  the  Committee  does  not  object  to  a  rulemaking  should  not  be  taken  as  implying  in 
any  way  approval  of  the  content  of  the  rulemaking. 

b)  If  the  Committee  finds  that  the  peremptory  rulemaking  does  not  meet  one  or  more  of  the 
criteria  in  Sections  240.500  and  240.600  and  also  finds  that  the  rulemaking  meets  one  or 
more  of  the  criteria  in  Section  240.650,  the  Committee  will  suspend  the  peremptory  rules. 
The  suspension  will  be  limited  to  the  portion  of  the  peremptory  rules  which  does  not  meet 
the  criteria.  This  action  may  be  taken  only  by  the  affirmative  vote  of  ten  members  of  the 
Committee. 

(Source  Note:  Amended  at  5  111.  Reg.  page  5164,  effective  May  15, 1981.) 
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Section  240.800    Certification  of  Objection;  Statement  of  Specific  Objections 

a)  If  the  Committee  objects  to  a  peremptory  rulemaking,  it  shall  certify  the  fact  of  the  objection 
to  the  agency.  Such  certification  will  be  made  in  the  first  five  working  days  after  the  day 
of  the  hearing.  The  form  which  is  used  for  this  purpose  is  shown  in  Illustration  E.  The 
certification  shall  include  a  statement  of  the  specific  objections  of  the  Committee  to  the  rules. 

b)  Each  statement  of  specific  objections  shall  also  be  submitted  to  the  Rules  Division  to  be 
published  in  the  Register. 

Section  240.900    Response  to  Objection:  Format 

The  agency  should  respond  to  an  objection  which  is  issued  by  the  Committee  within  90  days  after 
it  receives  the  statement  of  specific  objections.  The  agency  response  shall  address  each  of  the  specific 
objections  which  are  stated  by  the  Committee.  The  response  should  be  concise,  but  complete,  and 
should  clearly  state  the  nature  of  the  response  and  the  rationale  for  the  response.  The  response  should 
be  made  in  the  manner  shown  in  Illustration  G. 

Section  240*1000    Response  to  Objection!  Manner 

The  agency  must  respond  to  an  objection  by  the  Committee  in  one  of  the  following  ways: 

a)  Amend  the  peremptory  rules  to  meet  all  of  the  specific  objections  stated  by  the  Joint  Commit- 
tee. 

b)  Repeal  the  peremptory  rules.  The  agency  should  state  the  specific  objection  of  the  Committee 
or  other  reasons  which  are  the  basis  of  the  repeal. 

c)  Refusal  to  amend  or  repeal  the  peremptory  rules.  The  agency  should  present  in  its  response 
its  reasons  for  refusing  to  amend  or  repeal  the  rules. 

Section  240.1 100    Rulemaking  in  Response  to  Objection 

If  an  agency  elects  to  amend  or  repeal  a  rule  in  response  to  an  objection,  it  should  begin  rulemaking 
for  that  purpose  by  giving  notice  as  required  by  Section  5.01  of  the  Act.  The  Committee  will  give 
priority  to  rulemaking  which  was  begun  to  meet  an  objection  in  setting  its  agenda.  The  agency  should 
complete  rulemaking  within  180  days  after  giving  notice  in  the  Register. 

Section  240.1200    Failure  to  Respond 

Failure  of  an  agency  to  respond  to  an  objection  by  the  Committee  to  a  peremptory  rule  ivithin  90 
days  of  the  receipt  of  the  objection  shall  be  deemed  to  be  a  refusal  to  amend  or  repeal  the  rule. 

Section  240.1300    Certification  of  Suspension;  Statement  of  Specific  Objections 

a)  If  the  Committee  suspends  a  peremptory  rulemaking,  it  shall  certify  the  suspension  to  the 
agency  and  the  Secretary  of  State.  Such  certification  will  be  made  in  the  first  five  working 
days  after  the  day  of  the  hearing.  The  form  used  for  this  purpose  is  shown  in  Illustration 
F.  The  certification  shall  indicate  the  specific  affected  portion  of  the  rulemaking  and  shall 
include  a  statement  of  the  specific  objections  of  the  Committee  to  the  peremptory  rules. 
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b)  A  notice  of  suspension  which  includes  the  statement  of  specific  objections  shall  be  submitted 
to  the  Rules  Division  to  be  published  in  the  Illinois  Register. 

c)  The  effectiveness  of  the  peremptory  rules  will  be  immediately  suspended  on  receipt  of  the 
certification  by  the  Secretary' of  State.  Such  suspension  will  be  indicated  on  the  face  of 
the  rules  by  the  Rules  Division.  The  suspension  shall  last  at  least  180  days  after  the  certifi- 
cation is  received  by  the  Secretary  of  State.  The  agency  is  prohibited  from  enforcing  or 
invoking  the  suspended  rules. 

d)  The  Committee  shall  introduce  a  joint  resolution  in  either  house  of  the  General  Assembly 
to  continue  the  suspension.  This  action  will  be  taken  as  soon  as  practicable  after  the  certifi- 
cation of  suspension. 

e)  Passage  of  the  joint  resolution  by  the  General  Assembly  within  the  180  day  period  shall 
have  the  effect  of  repealing  the  peremptory  rules.  The  Rules  Division  will  immediately 
remove  such  rules  from  the  collection  of  effective  rules  on  passage  of  such  a  joint  resolution. 

(Source  Note:    Amended  at  5  111.  Reg.  page  5164,  effective  May  15, 1981) 
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Section  240.ILLUSTRATION  A    Agency  Analysis  of  Economic  and  Budgetary  Effects  of  Pro- 
posed Rulemaking 


Agency: 


Proposed  Rulemaking: 


1.    Direct  economic  effect  on  the  persons  who  will  be  regulated  by  the  rule. 
Discussion 


2.    Effect  on  the  agency's  budget 
Discussion 


8.    Effect  on  the  budgets  of  other  state  agencies. 
Discussion 


4.    Effect  on  State  revenue. 
Discussion 


Specific  Estimated  Effect 


Specific  Estimated  Effect 


Specific  Estimated  Effect 


Specific  Estimated  Effect 


5.    Other  considerations  relevant  to  the  economic  and  budgetary  effects  of  the  proposed  rulemaking. 
Discussion 


Signature  of  Agency  Official 


(See  Sections  220.300,  220.400  and  220.500) 


26  3 


CHAPTER  II  3  240    1    ILLINOIS  ADMINISTRATIVE  CODE  JANUARY  1.  1982 

Section  240JLLUSTRATION  B    Certification  of  Objection  to  Proposed  Rulemaking 

County  of  Sangamon  ) 

) 

State  of  Illinois  ) 

The  Joint  Committee  on  Administrative  Rules  hereby  certifies  that  pursuant  to  Section  7.04  and  7.06 
of  the  Illinois  Administrative  Procedure  Act,  as  amended,  the  Joint  Committee  on  Administrative 

Rules,  at  its  meeting  on  (Date),  objected  to (Title  of  Rulemaking),  proposed  by 

(Name  of  Agency). 

A  statement  of  the  Joint  Committee's  specific  objections  accompanies  this  certification. 

Please  take  notice  that  failure  to  respond  within  90  days  of  receipt  of  this  Statement  of  Objection 
shall  constitute  withdrawal  of  the  proposed  rulemaking  published  in  the  .(Date)  Illinois  Regis- 

ter in  its  entirety. 


(Signature) 


(By: 


(Signature)  (Typewritten  Name) 


(Typewritten  Name) 

Chairman 

Joint  Committee  on  Administrative  Rules 

Subscribed  and  sworn  to  before  me  this (Date)  day  of  (Month),  19_ JYear). 


Notary  Public 
(See  Section  220.1100) 
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Section  240.ILLUSTRATION  C    Agency  Response  to  Joint  Committee  Objection  to  Proposed 
Rulemaking 


Date: 


Agency:  __ 

Title  and  Subject  of  Rule: 


Response  (Check  One): 


Modification  of  Rulemaking  to  Meet  Objections 
Withdrawal  of  Rulemaking 
Refusal  to  Modify  or  Withdraw 


Signature  of  Agency  Official 


Agency  Response  to  Specific  Joint  Committee  Objections: 

(Respond  to  each  objection  raised  by  the  Joint  Committee,  indicating  clearly  the  intended  action  of 
the  agency  in  response  to  each  objection  and  the  rationale  for  such  response.  Use  Additional  pages 
as  necessary.) 

(See  Section  220.1200) 


265 


CHAPTER  n.  §  240 1    ILLINOIS  ADMINISTRATIVE  CODE  JANUARY  1.  1982 

Section  240.ILLUSTRATION  D    Certification  of  Filing  Prohibition  of  Proposed  Rulemaking 

County  of  Sangamon  ) 

) 

State  of  Illinois  ) 

The  Joint  Committee  on  Administrative  Rules,  hereby  certifies  that,  pursuant  to  Section  7.06a  of 
the  Illinois  Administrative  Procedure  Act,  as  amended,  the  Joint  Committee  on  Administrative  Rules, 
at  its  meeting  (Date),  prohibited  the  filing  of  (Title  of  Rulemaking  or  Portion 

Thereof),  proposed  by  (Name  of  Agency). 

A  statement  of  the  Joint  Committee's  specific  objections  accompanies  this  certification. 

Please  take  notice  that  the  agency  is  prohibited  from  filing  the  rulemaking  with  the  Secretary  of 
State  and  from  enforcing  or  invoking  for  any  reason  the  rulemaking  for  at  least  180  days  from  the 
date  this  certification  and  statement  are  received  by  the  Secretary  of  State. 

Certified  (Date). 


(Signature) 

(By:        ___ 


(Signature)  (Typewritten  Name) 


(Typewritten  Name) 

Chairman 

Joint  Committee  on  Administrative  Rules 

Subscribed  and  Sworn  to  before  me  this  (Date)  day  of  (Month),  19       (Year). 


Notary  Public 

(See  Section  220.1350) 

(Source  Note:  Added  at  5  ELL  Reg.  5164,  effective  May  15, 1981.) 
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Section  240.ILLUSTRATION  E    Certification  of  Objection  to  Emergency  or  Peremptory  Rules 

County  of  Sangamon  ) 

) 

State  of  Illinois  ) 

The  Joint  Committee  on  Administrative  Rules  hereby  certifies  that,  pursuant  to  Section  7.04  and 
7.07  of  the  Illinois  Administrative  Procedure  Act,  as  amended,  the  Joint  Committee  on  Administrative 

Rules,  at  its  meeting  on  (Date),  objected  to  the (Name  of  Agency)'s, 

______________  (Emergency,  Peremptory)   rules  entitled  or  concerning (Title  or 

Subject  of  Rules)  which  were  published  in  the __(Date),  Illinois  Register. 

A  statement  of  the  Joint  Committee's  specific  objections  accompanies  this  certification. 

Please  take  notice  that  failure  of  the  Agency  to  respond  to  the  Joint  Committee's  objections  to  a 
rule  within  90  days  of  receipt  of  this  Certification  of  Objection  shall  constitute  refusal  to  amend 
or  repeal  the  rule. 

Certified  (Date). 


(Signature) 
(By:       _____ 


(Signature)  (Typewritten  Name) 


(Typewritten  Name) 

Chairman 

Joint  Committee  on  Administrative  Rules 


Subscribed  and  sworn  to  before  me  this _(Date)  day  of  (Month),  19 (Year). 


Notary  Public 
(See  Sections  230.600  and  240.800) 
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Section  240JLLUSTRATION  F    Certification  of  Suspension  of  Emergency  or  Peremptory  Rules 

County  of  Sangamon  ) 
) 
State  of  Illinois  )  ■> 

The  Joint  Committee  on  Administrative  Rules  hereby  certifies  that,  pursuant  to  Section  7.07a  of  the 
Illinois  Administrative  Procedure  Act,  as  amended,  the  Joint  Committee  on  Administrative  Rules, 
at  its   meeting  on  (Date),   suspended   the  (Name   of   Agency)'s, 

_____________  (Emergency,  Peremptory)  rules  entitled  or  concerning  _________  (Title  or  Subject 

of  Rules  or  Portion  Thereof)  which  were  published  in  the  _______  (Date)  Illinois  Register. 

A  statement  of  the  Joint  Committee's  specific  objections  accompanies  this  certification. 

Please  take  notice  that  the  agency  is  prohibited  from  enforcing,  or  invoking  for  any  reason,  these 
rules  which  have  been  suspended  and  from  filing  with  the  Secretary  of  State  any  rule  having  substan- 
tially the  same  purpose  and  effect  as  these  suspended  rules  for  at  least  180  days  from  the  date  this 
certification  and  statement  are  received  by  the  Secretary  of  State. 

Certified  _______  (Date). 


(Signature) 
(By:        __________ 


(Signature)  (Typewritten  Name) 


(Typewritten  Name) 

Chairman 

Joint  Committee  on  Administrative  Rules 

Subscribed  and  Sworn  to  before  me  this __(Date)  day  of  (Month),  19__ (Year). 


Notary  Public 

(See  Sections  230.1100  and  240.1300) 

(Source  Note:  Added  at  5  111.  Reg.  5164,  effective  May  15, 1981) 
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Sectioa  240.ILLUSTRATION  G    Agency  Response  to  Joint  Committee  Objection  to  Emergency 
or  Peremptory  Rules 


Date: 


Agency:, 

Title  and  Subject  of  Rule: 


Response  (Check  Qne):_ 


Initiate  rulemaking  to  repeal  the  rules  to  meet  the 
Joint  Committee's  objection 


_____       Initiate  rulemaking  to  amend  the  rules  to  meet  the 
Joint  Committee's  objection 

Refusal  to  initiate  rulemaking  to  remedy  the  Joint 
Committee's  objection 


If  rulemaking  will  be  initiated,  date  notice  of  proposed  rulemaking  was,  or  is  expected  to  be,  published 
in  the  Illinois  Register. 

Agency  Response  to  Specific  Joint  Committee  Objections: 

(Respond  to  each  of  the  specific  objections  raised  by  the  Joint  Committee,  indicating  clearly  the 
intended  action  of  the  agency  in  response  to  each  objection  and  the  rationale  for  such  response.  Use 
Additional  pages  as  necessary.) 


Signature  of  Agency  Official 


(See  Sections  230.800  and  240.1000) 
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TITLE  1:    GENERAL  PROVISIONS 
CHAPTER  II:    JOINT  COMMITTEE  ON  ADMINISTRATIVE  RULES 

PART  250 
FIVE-YEAR  EVALUATION  OP  ALL  EXISTING  RULES 


Section 

250.100  Authority 

250.200  Relation  to  Other  Reviews 

250.300  Subject  Categories 

250.400  Schedule:  First  Year 

250.500  Schedule:  Second  Year 

250.600  Schedule:  Third  Year 

250.700  Schedule:  Fourth  Year 

250.800  Schedule:  Fifth  Year 

250.900  Notice  to  Agencies 

250.1000  Initial  Questions 

250.1100  Staff  Review 

250.1200  Public  Hearings 

250.1300  Grouping  of  Rules 

250.1400  Criteria  for  Review 

250.1500  Staff  Report;  Agency  Response 

250.1600  Hearing  on  Staff  Report 

250.1700  Actions  as  Results  of  Review 

250.1800  Actions:  Objections 

250.1900  Agency  Response  to  Objection 

250.2000  Failure  to  Respond 

250.2100  Actions:  Recommend  Agency  Action 

250.2200  Recommend  Legislation 

AUTHORITY:  Authorized  by  Section  7.09  and  implementing  Section  7.08  of  the  Illinois  Administra- 
tive Procedure  Act  (ILL  Rev.  Stat.  1979,  ch.  127,  par.  1007.08, 1007.09). 

SOURCE:  3  111.  Reg.  no.  24,  page  204,  effective  September  1,  1979;  amended  and  codified  at  4  111. 
Reg.  no.  49,  page  166,  effective  December  1, 1980. 

Section  250.100    Authority 

The  Committee  will  review  all  agency  rules  on  a  periodic  basis  by  the  subject  of  the  rules.  Each 
set  of  rules  of  each  agency  will  be  evaluated  during  the  course  of  this  review  at  least  once  every 
five  years.  This  review  is  mandated  by  Section  7.08  of  the  Act. 

Section  250.200    Relation  to  Other  Reviews 

The  five-year  review  of  all  agency  rules  discussed  in  this  part  is  in  addition  to  the  review  of  proposed 
rules  of  state  agencies  and  other  reviews  of  agency  rules  authorized  by  other  provisions  of  the  Act. 

Section  250.300    Subject  Categories 

To  insure  that  the  Committee  reviews  similar  rules  at  the  same  time,  it  will  classify  each  set  of 
rules  in  one  of  the  subjects  listed  in  Section  250.400  through  250.800.  As  new  sets  of  rules  are  adopted. 
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they  will  be  classified  into  these  subjects  and  the  Committee  will  maintain  a  current  listing  of  all 
of  the  rules  under  each  subject. 

Section  250.400    Schedule:  First  Year      ' 

In  the  first  year  of  each  five-year  review  cycle  the  Committee  will  review  all  of  the  rules  classified 
in  these  subjects:  ' 

a)     Industry  and  Labor 

1)  Agricultural  Regulation 

2)  Business  Regulation 

3)  Consumer  Protection 

4)  Labor  Laws 

5)  Regulation  of  Occupations 

Section  250.500    Schedule:  Second  Year 

In  the  second  year  of  each  five-year  review  cycle,  the  Committee  will  review  all  of  the  rules  classified 

in  these  subjects: 

a)  Education  and  Cultural  Resources 

1)  Special  Education 

2)  Vocational  and  Professional  Education 

b)  Financial  Institutions 

c)  Government  Management 

1)  State  Buildings  Construction  and  Maintenance 

2)  State  Travel 

d)  Human  Resources 

1)  Grants  for  Medical  Services 

2)  Public  Health 

3)  State  Adult  Institutions 

e)  Natural  Resources 

1)  Land  Pollution  Control 

2)  Wildlife  Management 

f )  Public  Utilities 

Section  250.600    Schedule:  Third  Year 

In  the  third  year  of  each  five-year  review  cycle,  the  Committee  will  review  all  of  the  rules  classified 
in  these  subjects: 

a)     Education  and  Cultural  Resources 

1)     Educational  Grants  and  Scholarship  Programs 
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2)     Cultural  Resources 

b)  Emergency  Services 

c)  Government  Management 

1)  Elections 

2)  Records  and  Information  Management 

3)  State  Financial  Management 

d)  Human  Resources 

1)  Food  Handling  and  Services 

2)  Regulation  of  Social  Services 

e)  Natural  Resources 

1)  Parks  and  Recreation  Management 

2)  Public  Water  Supplies 

f)  Transportation 

1)     Railroad  Regulation 

Section  250.700    Schedule:  Fourth  Year 

In  the  fourth  year  of  each  five-year  review  cycle,  the  Committee  will  review  all  of  the  rules  classified 
in  these  subjects: 

a)  Education  and  Cultural  Resources 

1)  Higher  Education 

2)  Elementary  and  Secondary  Education 

b)  Government  Management 

1)  Government  Purchasing 

2)  Personnel  and  Merit  Systems 

3)  Retirement  Systems 

c)  Human  Resources 

1 )  Grants  for  Social  Services 

2)  Regulation  of  Health  Facilities 

d)  Natural  Resources 

1)  Air  Pollution  Control 

2)  Energy 

e)  Transportation 

1)  Airplane  and  Airport  Regulation 

2)  Traffic  Safety 

Section  250.806    Schedule:  Fifth  Year 

In  the  fifth  year  of  each  five-year  review  cycle,  the  Committee  will  review  all  of  the  rules  classified 
in  these  subjects: 
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a)  Education  and  Cultural  Resources 

1)     Educational  Facilities  and  Safety 

b)  Government  Management 

1)  Organizational  and  Rulemaking  Rules 

2)  State  Revenue 

c)  Human  Resources 

1)  Regulation  of  Health  Professions 

2)  Regulation  of  Medical  Services 

3)  State  Juvenile  Institutions 

d)  Law  Enforcement 

e)  Natural  Resources 

1)     Water  Resources  and  Pollution  Control 

f)  Transportation 

1)  Highway  Planning,  Construction  and  Maintenance 

2)  Trucking  Industry  Regulation 

Sectioa  250.900    Notice  to  Agencies 

At  the  beginning  of  each  year  of  the  review,  the  Committee  will  notify  each  agency  whose  rules 

will  be  reviewed  during  that  year.  Such  notification  will  include  the  following  information: 

a)  The  specific  sets  of  rules  which  are  classified  in  the  subject  which  will  be  reviewed. 

b)  The  location  of  such  rules  in  the  collection  of  the  agency's  rules  which  are  on  tile  with 
the  Rules  Division. 

c)  The  time  period  during  which  the  Committee  will  be  reviewing  such  rules. 

Section  250.1000    Initial  Questions 

The  Committee  will  request  the  agency  to  submit  the  following  information  on  each  set  of  rules 
being  reviewed.  The  agency  will  be  allowed  at  least  60  days  to  submit  this  information. 

a)  A  citation  to  the  specific  statute  which  authorizes  each  set  of  rules  and  the  specific  statute 
which  each  set  of  rules  is  implementing  or  interpreting. 

b)  A  list  of  the  programs  and  organizational  units  of  the  agency  which  are  related  to  each 
set  of  rules. 

c)  An  estimate  of  the  cost  to  the  State  for  operation  of  the  agency  programs  related  to  each 
set  of  rules  and  for  enforcement  or  monitoring  of  compliance  with  the  rules. 

d)  An  estimate  of  the  extent  of  compliance  and  non-compliance  by  the  affected  public  with 
each  set  of  rules,  and  the  number  and  extent  of  variances  permitted  by  the  agency  to  each 
set  of  rules. 

e)  An  estimate  of  the  effect  of  each  set  of  rules  on  state  revenue. 
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f)  An  estimate  of  the  economic  effect  on  the  persons  and  groups  which  are  regulated  by  each 
set  of  rules. 

g)  A  discussion  of  the  public  need  for  the  regulation  provided  by  each  set  of  rules.  This  discus- 
sion should  include  evidencev  of  any  harm  that  would  result  to  the  public  health,  welfare 
or  safety,  if  the  rules  were  repealed, 

Section  250.  i  1 00    Staff  Review 

The  staff  of  the  Committee  will  review  each  set  of  rules.  Such  staff  review  will  be  based  on  the 
criteria  in  Section  250.1400.  The  staff  may  raise  questions  or  problems  as  a  result  of  its  review  and 
will  discuss  these  questions  or  problems  with  the  agency.  The  agency  will  be  allowed  at  least  60 
days  to  provide  written  responses  to  any  questions  raised. 

Section  250.1200    Public  Hearings 

The  Committee  will  hold  one  or  more  public  hearings  during  the  review  of  the  rules  in  each  subject 
to  gather  information  and  views  from  interested  persons  and  groups,  when  it  finds  that  such  a  hearing 
is  necessary  for  a  complete  review  of  the  rules.  The  Chairman  of  the  Committee  may  designate  a 
subcommittee  for  the  purpose  of  holding  such  public  hearings.  The  agenda  of  such  hearings  shall 
be  published  in  the  Register  as  provided  in  Section  7.02(c)  of  the  Act.  Each  agency  whose  rules  are 
the  subject  of  a  public  hearing  will  be  notified  of  the  hearing.  Testimony  which  is  presented  at  such 
hearings  will  be  considered  by  the  Committee  in  its  review  of  the  rules  as  it  relates  to  the  criteria 
in  Section  250.1400. 

Section  250.1300    Grouping  of  Rules 

The  Committee  may  further  group  rules  together  by  agency,  or  by  subject  to  facilitate  the  conduct 
of  the  review  or  to  report  the  findings  to  the  Committee. 

Section  250.1400    Criteria  for  Review 

The  Committee  will  consider  these  criteria  in  its  review  of  each  set  of  rules: 

a)  Substantive 

1)  Is  there  legal  authority  for  each  part  of  the  rules? 

2)  Does  each  part  of  the  rules  comply  with  the  statutory  authority  and  legislative  intent 
on  which  it  is  based,  or  which  it  is  implementing  or  interpreting? 

3)  Does  each  part  of  the  rules  comply  with  state  and  federal  constitutions,  state  and 
federal  law,  and  case  law? 

4)  Do  they  include  adequate  standards  for  the  exercise  of  each  discretionary  power  which 
is  discussed  in  the  rules? 

b)  Propriety 

1)     Is  there  an  adequate  justification  and  rationale  for  the  rules  and  for  any  regulation 
of  the  public  embodied  in  the  rules? 
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2)  Has  the  agency  reasonably  considered  the  economic  and  budgetary  effects  of  the  rules 
as  well  as  less  costly  alternatives? 

3)  Is  the  language  of  the  rules  simple  and  clear,  so  that  the  rules  can  be  understood 
by  the  persons  and  groups  which  they  will  affect? 

4)  Are  the  rules  free  of  serious  technical  errors,  redundancies  and  grammatical  or  typo- 
graphical errors,  which  could  affect  the  meaning  of  the  rules? 

c)  Procedural 

1)  Were  the  rules  adopted  in  compliance  with  the  Act? 

2)  Were  the  rules  adopted  in  compliance  with  the  requirements  of  the  Rules  Division 
(see  1 I1L  Adm.  Code  160)? 

3)  Were  the  rules  adopted  in  compliance  with  any  additional  requirements  which  have 
been  imposed  on  the  agency  by  state  or  federal  law? 

4)  Were  the  rules  adopted  in  compliance  with  the  agency's  own  rules  for  its  rulemaking 
process? 

5)  Has  the  agency  been  responsive  to  public  comments  which  have  been  made  on  the 
rules  and  to  related  requests  for  rulemaking? 

d)  Additional 

1)  Has  the  agency  shown  that  the  rules  are  necessary?  Has  the  agency  shown  that  there 
is  a  public  need  for  the  regulation  embodied  in  the  rules? 

2)  Are  the  rules  accurate  and  current  in  relation  to  agency  operations  and  programs? 

3)  Are  the  rules  free  of  overlaps  and  conflicts  between  requirements  and  between  regula- 
tory jurisdictions? 

Section  250. 1 500    Staff  Report;  Agency  Response 

The  staff  will  report  the  results  of  its  review  to  the  Committee.  The  staff  report  may  include  recom- 
mendations for  any  of  the  types  of  action  listed  in  Section  250.1700.  Such  recommendations  shall 
be  only  advisory  to  the  Committee  and  shall  not  limit  the  Committee's  power  to  take  some  other 
action.  Each  agency  whose  rules  are  being  reviewed  shall  be  given  an  opportunity  to  submit  its  views 
and  comments  on  the  staff  report  in  writing  prior  to  the  hearing  by  the  Committee. 

Section  250. 1 600    Hearing  on  Staff  Report 

The  Joint  Committee  shall  hold  a  hearing  on  each  staff  report  in  its  review  of  rules  in  a  subject. 
Such  a  hearing  may  be  conducted  as  part  of  other  hearings  of  the  Committee.  The  agenda  of  such 
a  hearing  will  be  published  in  the  Register  as  provided  in  Section  7.02(c)  of  the  Act.  At  the  hearing 
the  Committee  will  consider  the  rules  and  the  staff  report  in  relation  to  the  criteria  in  Section  250.1400. 
Written  or  oral  testimony  by  the  agencies  and  testimony  received  at  public  hearings  held  as  provided 
Section  250.1200  will  also  be  considered. 
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Section  250.1700    Actions  as  Results  of  Review 

In  response  to  problems  which  are  discovered  in  the  rules  as  a  result  of  its  review,  the  Committee 
may  take  any  of  these  types  of  actions: 

a)  Object  to  specific  rules  which  were  reviewed.  Such  objections  to  rules  shall  be  made  as  dis- 
cussed in  Section  250.1800. 

b)  Recommend  rulemaking  or  some  other  type  of  action  by  agencies.  This  type  of  action  may 
include  recommending  changes  in  the  rulemaking  process  which  is  followed  by  agencies  or 
coordination  of  rulemaking  between  agencies.  Such  action  shall  be  taken  as  discussed  in 
Section  250.2100. 

c)  Recommend  further  study  of  the  problems  by  a  legislative  committee,  commission  or  other 
unit 

d)  Draft  specific  legislation  to  correct  the  problem.  Such  legislation  will  be  approved  by  a  major- 
ity vote.  It  will  then  be  introduced  in  either  house  of  the  General  Assembly. 

Section  250.180®    Actions:  Objections 

If  the  Committee  finds  that  a  rule  or  a  set  of  rules  does  not  meet  one  or  more  of  the  criteria  in 
Section  250.1400,  it  will  object  to  the  rule  as  provided  in  Section  7.07  of  the  Act.  In  five  working 
days  after  the  day  of  the  hearing  the  Committee  will  certify  the  fact  of  the  objection  to  the  agency. 
The  form  used  for  this  purpose  is  shown  in  Illustration  H.  A  statement  of  specific  objections  to  the 
rule  shall  be  included. 

Section  250.1900    Agency  Response  to  Objection 

a)  The  agency  should  respond  to  an  objection  which  is  issued  by  the  Committee  within  90 
days  after  it  receives  the  statement  of  specific  objections.  The  agency  response  should  address 
each  of  the  specific  objections  which  are  stated  by  the  Committee.  The  agency  response 
should  be  concise,  but  complete,  and  should  clearly  state  the  nature  of  the  response  and 
the  rationale  for  the  response.  The  response  should  be  made  on  the  form  shown  in  Illustra- 
tion I. 

b)  The  agency  must  respond  to  an  objection  by  the  Committee  in  one  of  the  following  ways: 

1)  Amend  the  rule  to  meet  all  of  the  specific  objections  stated  by  the  Committee.  The 
agency  should  take  action  to  begin  the  rulemaking  which  is  necessary  to  respond  in 
this  way. 

2)  Repeal  the  rule.  The  agency  should  state  the  specific  objections  of  the  Committee  or 
other  reasons  which  are  the  basis  of  the  repeal.  The  agency  should  take  action  to  begin 
the  rulemaking  which  is  necessary  to  respond  in  this  way. 

3)  Refuse  to  amend  or  repeal  the  rule.  The  agency  should  present  in  its  response  its 
reasons  for  refusing  to  amend  or  repeal  the  rule. 
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Section  250.2000    Failure  to  Respond 

a)  Failure  of  an  agency  to  respond  to  an  objection  to  a  rule  within  90  days  of  the  receipt 
of  the  objection  shall  be  deemed  to  be  a  refusal  to  amend  or  repeal  the  rule. 

b)  Failure  of  an  agency  to  complete  rulemaking  which  was  started  in  response  to  an  objection 
within  180  days  of  the  notice  of  the  rulemaking  shall  be  deemed  to  be  a  refusal  to  amend 
or  repeal  the  rule. 

Section  250.210©    Actions:  Recommend  Agency  Action 

If  the  Committee  finds  that  a  set  of  rules  raises  problems  which  require  new  rulemaking  or  some 
other  type  of  action  by  an  agency  the  Committee  will  recommend  such  action  to  the  agency.  In  five 
working  days  after  the  day  of  the  hearing,  the  Committee  will  certify  the  fact  of  such  recommendation 
to  the  agency.  The  form  used  for  this  purpose  is  shown  in  Illustration  J.  A  statement  of  the  specific 
recommended  actions,  the  reasons  for  the  recommendation  and  the  date  by  which  the  agency  should 
respond  shall  be  included.  The  Committee  will  monitor  whether  agencies  take  the  actions  which  it 
recommends  as  a  result  of  its  review.  Agencies  should  inform  the  Committee  of  actions  which  are 
being  taken  in  response  to  such  recommendations. 

Section  250.2200    Recommend  Legislation 

If  an  agency  refuses  to  remedy  an  objection  to  a  rule  or  set  of  rules,  or  fails  to  take  recommended 
action,  the  Committee  may  draft  legislation  to  address  the  problems.  Such  legislation  will  be  approved 
by  a  majority  vote.  It  will  then  be  introduced  in  either  house  of  the  General  Assembly. 
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TITLE  1:    GENERAL  PROVISIONS 
CHAPTER  II:    JOINT  COMMITTEE  ON  ADMINISTRATIVE  RULES 

PART  260 
COMPLAINT -REVIEWS  OF  EXISTING  RULES 

Section 

260.100        Authority  and  Purpose 

260.200         Definition  of  Complaint 

260.300         Items  to  be  Included  in  Complaints 

260.400         Staff  Review 

260.500         Complaints  About  Policies  Not  in  Rules 

260.600        Staff  Report 

260.700        Criteria  for  Review 

260.800        Hearing  by  the  Committee 

260.900        Objection 

260.1000       Agency  Response  to  Objection 

260.1100       Failure  to  Respond 

260.1200       Recommend  Legislation 

260.1300       Notice  to  Persons  Making  Complaint 

ILLUSTRATION  H    Certification  of  Ob j  ection  to  Existing  Rules 

ILLUSTRATION  I      Agency  Response  to  Joint  Committee  Objection  to  Existing  Rules 

ILLUSTRATION  J     Certification  of  Recommendation 

AUTHORITY:  Authorized  by  Section  7.07  and  implementing  Sections  7.07  and  7.04  of  the  Illinois 
Administrative  Procedure  Act  (I1L  Rev.  Stat  1977,  ch.  127,  par.  1007.04, 1007.07, 1007.09). 

SOURCE:  3  111.  Reg.  no.  34,  page  219,  effective  August  24,  1979;  amended  and  codified  at  4  111.  Reg. 
no.  49,  page  166,  effective  December  1, 1980. 

Section  260.100    Authority  and  Purpose 

The  Committee  will  review  rules  of  state  agencies  based  on  complaints  received  from  interested  per- 
sons or  groups  as  provided  in  this  part.  This  type  of  review  of  rules  is  authorized  by  Sections  7.04 
and  7.07  of  the  Act.  Review  of  rules  by  the  Committee  as  provided  in  this  part  is  in  the  nature 
of  a  legislative  investigation  and  is  not  a  prerequisite  in  any  way  for  judicial  review  of  rules. 

Section  260.200    Definition  of  Complaint 

For  the  purposes  of  this  part,  a  complaint  will  consist  of  any  written  communication  received  by 
the  Committee  which  raises  questions  which  are  related  to  the  criteria  in  Section  260.700.  Complaints 
may  address  one  or  more  of  the  following: 

a)  An  existing  rule  of  an  agency. 

b)  The  failure  of  an  agency  to  fully  or  properly  enforce  its  rules. 

c)  The  absence  of  rules  which  are  required  by  statute  or  are  necessary  for  the  proper  conduct 
of  an  agency  program  or  function. 

d)  An  agency  policy  which  is  applied  generally,  but  is  not  embodied  in  the  rules  of  the  agency. 
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Section  260.300    Items  to  be  Included  in  Complaints 

a)  Complaints  should  be  sent  to  the  Director  at  this  address: 

Joint  Committee  on  Administrative  Rules 
520  South  Second  Street,  Suite  100 
Springfield,  Illinois  62706 

b)  Each  complaint  should  include  these  items: 

1)  A  discussion  of  the  issues  involved. 

2)  The  names  and  addresses  of  the  persons  or  groups  making  the  complaint. 

3)  The  agency  whose  rules,  policies,  or  practices  are  being  questioned. 

4)  The  specific  rule  or  set  of  rules  involved. 

5)  A  description  of  the  effect  of  the  rules,  policies  of  practices  on  the  persons  or  groups 
making  the  complaint 

6)  A  discussion  of  any  additional  facts  necessary  to  understand  the  issues.    . 

7)  A  discussion  of  how  the  issues  relate  to  the  criteria  in  Section  260.700. 

Section  260.40©    Staff  Review 

The  staff  of  the  Committee  will  review  each  complaint.  The  staff  may  raise  questions  or  problems 
as  a  result  of  its  review  and  will  discuss  these  questions  or  problems  with  the  agency.  Such  staff 
review  will  be  based  on  the  criteria  in  Section  260.700.  The  staff  will  try  to  insure  that  the  agency 
is  aware  of  the  substance  of  the  complaint  and  the  results  of  the  staff  review. 

Section  260.500    Complaints  About  Policies  Not  in  Rules 

When  a  complaint  is  received  which  alleges  that  an  agency  has  a  policy  which  is  not  embodied  in 
rules,  the  Committee  will  encourage  the  persons  making  the  complaint  to  petition  the  agency  as  prov 
vided  in  Section  8  of  the  Act. 

Section  260.600    Staff  Report 

The  staff  shall  report  the  results  of  its  review  to  the  Committee.  The  staff  report  will  present  evidence 
of  possible  problems  with  the  rules  in  relation  to  the  criteria  in  Section  260.700.  The  report  may 
include  recommendations  for  action  by  the  Committee.  Such  recommendations  shall  be  only  advisory 
to  the  Committee  and  shall  not  limit  the  Committee's  power  to  take  some  other  action. 

Section  260.700    Criteria  for  Review 

The  Committee  will  consider  these  criteria  in  its  review  of  rules  based  on  a  complaint: 
a)     Substantive 

1)  Is  there  legal  authority  for  each  part  of  the  rules? 

2)  Does  each  part  of  the  rules  comply  with  the  statutory  authority  and  legislative  intent 
on  which  it  is  based,  or  which  it  is  implementing  or  interpreting? 
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3)  Does  each  part  of  the  rules  comply  with  state  and  federal  constitutions,  state  and 
federal  law,  and  case  law? 

4)  Do  they  include  adequate  standards  for  the  exercise  of  each  discretionary  power  which 
is  discussed  in  the  rules? 

b)  Propriety 

1)  Is  there  an  adequate  justification  and  rationale  for  the  rules  and  for  any  regulation 
of  the  public  embodied  in  the  rules? 

2)  Has  the  agency  reasonably  considered  the  economic  and  budgetary  effects  of  the  rules 
as  well  as  less  costly  alternatives? 

3)  Is  the  language  of  the  rules  simple  and  clear,  so  that  the  rules  can  be  understood 
by  the  persons  and  groups  which  they  will  affect? 

4)  Are  the  rules  free  of  serious  technical  errors,  redundancies  and  grammatical  or  typo- 
graphical errors,  which  could  affect  the  meaning  of  the  rules? 

c)  Procedural 

1)  Were  the  rules  adopted  in  compliance  with  the  Act? 

2)  Were  the  rules  adopted  in  compliance  with  the  requirements  of  the  Rules  Division 
(see  1  111.  Adm.  Code  160)? 

3)  Were  the  rules  adopted  in  compliance  with  any  additional  requirements  which  have 
been  imposed  on  the  agency  by  state  or  federal  law? 

4)  Were  the  rules  adopted  in  compliance  with  the  agency's  own  rules  for  its  rulemaking 
process? 

5)  Has  the  agency  been  responsive  to  public  comments  which  have  been  made  on  the 
rules  and  to  related  requests  for  rulemaking? 

d)  Additional 

1)  Has  the  agency  shown  that  the  rules  are  necessary?  Has  the  agency  shown  that  there 
is  a  public  need  for  the  regulation  embodied  in  the  rules? 

2)  Are  the  rules  accurate  and  current  in  relation  to  agency  operations  and  programs? 

3)  Are  the  rules  free  of  overlaps  and  conflicts  between  requirements  and  between  regula- 
tory jurisdictions? 

Section  260.800    Hearing  by  the  Committee 

Any  one  of  the  officers  of  the  Committee  may  place  a  complaint  on  the  agenda  of  the  Committee 
to  consider  the  rules.  Such  action  will  be  based  on  evidence  of  possible  problems  with  the  rules  in 
relation  to  the  criteria  in  Section  260.700.  A  complaint  will  not  be  placed  on  the  agenda  if  the  officers 
find  that  the  same  issues  have  been  previously  considered  by  the  Committee,  unless  the  complaint 
reveals  substantial  information  which  was  not  available  to  the  Committee  at  that  time.  At  the  hearing 
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the  persons  making  the  complaint  and  the  agency  will  be  allowed  to  present  their  views.  If  the  Commit- 
tee finds  that  other  persons  or  groups  are  directly  affected  by  the  rule,  such  persons  or  groups  will 
also  be  allowed  to  present  their  views  orally  or  in  writing. 

Section  260.900    Objection 

If  the  Committee  finds  that  a  rule  which  is  the  subject  of  a  complaint  does  not  meet  one  or  more 
of  the  criteria  in  Section  260.700,  it  will  object  to  the  rule  as  provided  in  Section  7.07  of  the  Act. 
In  five  working  days  after  the  day  of  the  hearing  the  Committee  will  certify  the  fact  of  the  objection 
to  the  agency.  The  form  used  for  this  purpose  is  shown  in  Illustration  H.  A  statement  of  specific 
objections  to  the  rule  shall  be  included. 

Section  260.1000    Agency  Response  to  Objection 

a)  The  agency  should  respond  to  an  objection  which  is  issued  by  the  Committee  within  90 
days  after  it  receives  the  statement  of  specific  objections.  The  agency  response  should  address 
each  of  the  specific  objections  which  are  stated  by  the  Committee.  The  agency  response 
should  be  concise,  but  complete,  and  should  clearly  state  the  nature  of  the  response  and 
the  rationale  for  the  response.  The  response  should  be  made  on  the  form  shown  in  Illustra- 
tion I. 

b)  The  agency  must  respond  to  an  objection  by  the  Committee  in  one  of  the  following  ways: 

1)  Amend  the  rule  to  meet  all  of  the  specific  objections  stated  by  the  Committee.  The 
agency  should  take  action  to  begin  the  rulemaking  which  is  necessary  to  respond  in 
this  way. 

2)  Repeal  the  rule.  The  agency  should  state  the  specific  objections  of  the  Committee  or 
other  reasons  which  are  the  basis  of  the  repeal.  The  agency  should  take  action  to  begin 
the  rulemaking  which  is  necessary  to  respond  in  this  way. 

3)  Refuse  to  amend  or  repeal  the  rule.  The  agency  should  present  in  its  response  its 
reasons  for  refusing  to  amend  or  repeal  the  rule. 

Section  260.1 100    Failure  to  Respond 

a)  Failure  of  an  agency  to  respond  to  an  objection  to  a  rule  within  90  days  of  the  receipt 
of  the  objection  shall  be  deemed  to  be  a  refusal  to  amend  or  repeal  the  rule. 

b)  Failure  of  an  agency  to  complete  rulemaking  which  was  started  in  response  to  an  objection 
within  180  days  of  the  notice  of  the  rulemaking  shall  be  deemed  to  be  a  refusal  to  amend 
or  repeal  the  rule. 

Section  260.1200     Recommend  Legislation 

If  an  agency  refuses  to  remedy  an  objection  to  a  rule  or  set  of  rules,  the  Committee  may  draft  legis- 
lation to  address  the  problems.  Such  legislation  will  be  approved  by  a  majority  vote.  It  will  then 
be  introduced  in  either  house  of  the  General  Assembly. 
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Section  260.1300    Notice  to  Persons  Making  Complaint 

The  Director  will  try  to  insure  that  the  persons  or  groups  making  the  complaint  are  aware  of  the 
result  of  the  Committee  review  and  the  nature  of  the  agency  response. 
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Section  260.ILLUSTRATION  H    Certification  of  Objection  to  Existing  Rules 

The  Joint  Committee  on  Administrative  Rules  hereby  certifies  that,  pursuant  to  Sections  7.04  and 
7.07  of  the  Illinois  Administrative  Procedure  Act,  as  amended,  the  Joint  Committee  on  Administrative 

Rules  objected  on  (Date)  to  the  (Name  of  Agency)'s  rules  entitled  or  concerning 

(Title  or  Subject  of  Rules)  which  appear  at JPage  or  Location  Identification)  in  the 

agency's  rules. 

A  statement  of  the  specific  objections  of  the  Joint  Committee  accompanies  this  certification. 

Please  take  notice  that  failure  to  respond  to  this  objection  within  90  days,  or  failure  to  complete 
rulemaking  initiated  in  response  to  this  objection  within  180  days  of  the  receipt  of  this  Certification 
of  Objection  shall  constitute  a  refusal  to  remedy  the  objection. 

Certified  (Date). 


(Signature) 
(By:        _____ 


(Signature)  (Typewritten  Name) 


(Typewritten  Name) 

Chairman 

Joint  Committee  on  Administrative  Rules 

Subscribed  and  sworn  to  before  me  this (Date)  day  of /Month),  19 _(Year). 


Notary  Public 
(See  Sections  250.1800  and  260.900) 
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Section  260.ILLUSTBATION  I    Agency  Response  to  Joint  Committee  Objection  to  Existing 
Rules 


Date: 


Agency: 


Title  and  Subject  of  Rule: 


Response  (Check  0ne):_ 


Initiate  rulemaking  to  repeal  the  rule(s)  to  meet 

the  Joint  Committee's  objection 

_______       Initiate  rulemaking  to  amend  the  rule(s)  to  meet 

the  Joint  Committee's  objection 

_______       Refusal  to  initiate  rulemaking  to  remedy  the  Joint 

Committee's  objection 

If  rulemaking  will  be  initiated,  date  notice  of  proposed  rulemaking  was,  or  is  expected  to  be,  published 
in  the  Illinois  Register 

Agency  Response  to  Specific  Joint  Committee  Objections: 

(Respond  to  each  of  the  specific  objections  raised  by  the  Joint  Committee,  indicating  clearly  the 
intended  action  of  the  agency  in  response  to  each  objection  and  the  rationale  for  such  response,  Use 
Additional  pages  as  necessary.) 


Signature  of  Agency  Official 


(See  Sections  250.1900  and  260.1000) 
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Section  260.ILLUSTRAT1ON  J    Certification  of  Recommendation 

The  Joint  Committee  on  Administrative  Rules  hereby  certifies  that,  on _(Date),  pursuant  to  Section 

7.04(3),  7.04(1)  and  7.08  of  the  Illinois  Administrative  Procedure  Act,  as  amended,  the  Joint  Committee 

on  Administrative  Rules  as  a  result  of  its  review  of  rules  entitled  or  concerning (Title 

or  Subject  of  Rules)  recommended  rulemaking  or  other  administrative  action  by (Name 

of  Agency). 

A  statement  of  the  specific  recommendation  of  the  Joint  Committee  and  reasons  for  the  recommenda- 
tion accompanies  this  certification. 

Please  take  notice  that  failure  to  act  to  implement  this  recommendation  within  reasonable  time  shall 
be  considered  by  the  Joint  Committee  as  a  refusal  to  remedy  the  situation. 

Certified  __  _  (Date) 


(Signature) 
(By:        


(Signature)  (Typewritten  Name) 


(Typewritten  Name) 

Chairman 

Joint  Committee  on  Administrative  Rules 


Subscribed  and  sworn  to  before  me  this (Date)  of (Month),  19 (Year). 


Notary  Public 
(See  Section  250.2100) 
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APPENDIX    C    (1) 


IN   THE   CIRCUIT   COURT   OF  SANGAMON    COUNTY,    ILLINOIS 


SEVENTH   JUDICIAL  CIRCUIT 


MOBIL  OIL  CORPORATION 
A  Corporation, 

Plaintiff, 


J.    Thomas  Johnson, 
Director  of  the  Department  of 
Revenue  of  the  State  of  Illinois, 
and   JERRY    COSENTINO,    State 
Treasurer  of  the  State  of  Illinois 

Defendants. 


No.        422-79 


JUDGEMENT   ORDER 

This  cause  coming  on  to  be  heard  for  trial  upon  Plaintiff's  Third  Amended 
Complaint  and  Defendant's  Answer  thereto  and  upon  the  proofs,  oral,  written  and 
documentary  taken  and  filed  and  upon  the  arguments  by  counsel  for  the  respective 
parties,    the  court,    being   fully  advised   in   the   premises,    finds  as   follows: 


The  court  has  jurisdiction  of  the  subject  matter  and  of  the  parties; 


2.  Plaintiff  Mobil  Oil  Corporation  ("Mobil")  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  New  York  and  is  authorized  under  the 
Illinois   Business   Corporation   Act  to  transact  business   in    Illinois. 
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3.  Defendant  J.  Thomas  Johnson  is  Director  of  the  Department  of  Revenue 
of  the  State  of  Illinois   ("Department"). 

4.  Defendant  Jerry  Cosentino  is  the  State  Treasurer  of  the  State  of  Illinois. 

5.  Mobil  purchased  crude  oil  from  various  producers  and  sellers  of  crude 
oil.  Mobil's  sole  purpose  in  operating  the  refinery  is  to  refine  crude  oil  into 
saleable  products  such  as  gasoline  and   petroleum  distillates. 

6.  During  the  refining  process,  crude  oil  undergoes  certain  chemical 
changes  which  results  in  the  creation  of  two  waste  products  and  one  by-product 
which  are  known  as  refinery  fuels.  The  two  waste  products  are  catalytic  coke  and 
process  gas.      The  by-product  is  heavy  fuel  oil. 

7.  In  July,  1976,  the  Department  of  Revenue  began  an  audit  of  Mobil's 
books  and  records  to  ascertain  whether  it  had  any  unpaid  liabilities  under  the 
Illinois   Retailer's  Occupation  Tax  Act  and   Illinois  Use  Tax  Act. 

8.  More  than  a  year  after  the  routine  audit  began,  in  August  of  1977, 
Department  auditors  notified  Mobil  that  the  Department  also  intended  to  impose  use 
tax  upon  catalytic  coke,  process  gas  and  heavy  fuel  oil  consumed  in  the  refining 
process.  At  that  time,  the  Department  had  no  policy,  formula,  rule  or  regulation 
which  taxed  refinery  fuels.  The  Department  admittedly  had  no  expertise  or 
experience  in  the  refining  industry.  The  Department  consulted  an  outside  expert 
to  review  its  decision  to  impose  the  tax  and  to  assist  it  in  developing  a  formula  for 
calculating  the  tax.  The  outside  expert  supplied  the  Department  with  a  formula 
which  did  not,  in  the  Department's  opinion,  produce  enough  tax  so  the  Department 
proceeded  to  assess  use  tax  on  catalytic  coke,  process  gas  and  heavy  fuel  oil  as  if 
Mobil   were  actually  using   crude  oil. 

9.  Mobil  does  not  use  crude  oil  as  a  refinery  fuel.  The  three  materials 
known  as  refinery  fuel  are  not  crude  oil.  However,  the  Department's  formula 
assumes   that  Mobil's  cost   for   the   refinery   fuels   is   the   same  as  the   price   paid   for 
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crude  oil.  The  court  finds  that  the  only  generally  accepted  accounting  principle 
applicable  to  the  issue  is  the  relative  sales  value  approach.  The  court  further 
finds  that,  under  the  relative  sales  value  approach,  Mobil  had  a  $0.00  cost  for 
process  gas  and  catalytic  coke  and  a  cost  less  than  the  price  of  crude  oil  for 
heavy  fuel  oil.  It  is,  therefore,  improper  to  impose  tax  on  these  three  materials 
as  if  they   had  the  same  cost  as  crude  oil. 

10.  If  plaintiff's  use  of  refinery  fuel  is  taxable  at  all  under  the  Use  Tax 
Act,  the  only  proper  method  of  imposing  the  tax  is  the  relative  sales  value  method 
as  testified   to  by  Stanley  J.    Scott  and  as  explained   in  Mobil   Exhibit  46. 

11.  The  policy  of  imposing  the  use  tax  on  refinery  fuels  and  the  method 
which  the  Department  chose  to  calculate  the  tax  were  statements  of  genera! 
applicability  that  implement,  apply,  interpret  or  prescribe  law  or  policy  and 
therefore  were  "rules"  within  the  meaning  of  the  Illinois  Administrative  Procedure 
Act.  (ML  Rev.  Stat.  1979  ch.  127  §1003.09}  The  Administrative  Procedure  Act 
applied  to  the  formation  of  the  Department's  policy  of  taxing  refinery  fuels  and 
establishment  of  a  formula  by  which  to  calculate  the  tax.  The  Department  of 
Revenue  failed  to  follow  the  Administrative  Procedure  Act  in  the  formation  of  the 
policy  of  taxing  refinery  fuels  and  development  of  the  formula  of  how  to  compute 
the  tax;    therefore,   the  assessment  of  use  tax  on   refinery   fuel   is  void. 

1.2.  As  a  result  of  applying  its  formula  to  the  audit  which  began  in  July, 
1976,  the  Department  notified  Mobil,  in  May,  1979,  that  it  allegedly  owed 
$2,244,633.00  in  use  tax  together  with  $1,131,852.00  in  interest  for  the  period 
from  January  1,  1973  through  December  31,  1976.  Mobil  paid  the  total  amount  of 
the  use  tax  and  interest  claimed,  $3,376,485.00,  under  protest  on  June  13,  1979. 
In  a  subsequent  audit  for  the  period  from  January  1,  1977,  through  December  31, 
1979,  the  Department  applied  the  same  formula  and  claimed  that  Mobil  owed 
$3,484,206.00  in  use  tax  together  with  $923,315.00  in  interest.  Mobil  paid  this  tax 
and   interest,    totalling   $4,407,521.00,    under   protest  on   October  30,    1980. 

13.  Mobil  is  entitled  to  a  refund  of  the  entire  amount  of  tax  and  interest  so 
paid   under   protest.      Further,    Mobil    is  entitled   to  an   additional   $392,771.59    in 
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interest  for  the  period  from  June  13,  1979  until  November  17,  1980  based  on  the 
requirement,  contained  in  ML  Rev.  Stat.  1979  ch.  120  §439.19,  that  credits  or 
refunds  bear  interest  at  the  rate  of  \  of  1%  per  month.  Finally,  Mobil  is  entitled 
to  an  additional  amount  of  interest,  from  November  17,  1980  until  the  date  the 
refund   is   paid,    based  on   this  court's  order  of  December  9,    1980. 

14.  During  the  audit  periods  in  question,  Mobil  executed  eight  waivers  of 
the  statutue  of  limitations  contained  in  ML  Rev.  Stat.  1979  ch.  120  §444  and 
§439.12.  The  waivers  were  not  executed  solely  for  the  convenience  of  the  Illinois 
Department  of  Revenue. 

15.  The   Illinois  Use  Tax  Act  is  constitutional. 

IT    IS,    THEREFORE,    ORDERED   ADJUDGED   AND   DECREED   AS -FOLLOWS: 

A.  Defendants  J.  Thomas  Johnson,  Director  of  the  Department  of 
Revenue  of  the  State  of  Illinois  and  Jerry  Cosentino,  State  Treasurer  of  the  State 
of  Illinois,  and  their  agents,  employees  and  sucessors  in  office  be  and  they  hereby 
are  permanently  enjoined  from  collecting  or  assessing  Illinois  Use  Tax  on  the  use 
of  refinery   fuels  based  on   the   formula   applied   to  Mobil   in   the   instant  case; 

B.  Defendant  Jerry  Cosentino  be  and  he  hereby  is  ordered  and 
required  to  refund  and  return  to  plaintiff  the  sum  of  $8,086,777.59  together  with 
additional    interest  calculated  according   to   paragraph   14   of  this  judgment  order. 

C.  There  is  no  just  reason  for  delaying  enforcement  of  this  judgment 
order. 


ENTER:      /SI    Simon    L.    Friedman 


Simon    L.    Friedman,   Judge 


DATED:        July    16  ,    1981 
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APPENDIX    C    (2) 

IN   THE   CIRCUIT   COURT   OF  THE   SEVENTH   JUDICIAL   CIRCUIT 
SANGAMON    COUNTY,    ILLINOIS 


ST.    GEORGE'S   UNIVERSITY   SCHOOL  ) 

OF  MEDICINE,  AMERICAN  UNIVERSITY  ) 
OF  THE  CARRIBEAN,  UNIVERSITY  OF  ) 
COMINICA,  ) 

0 
Plaintiffs,  ) 


) 

)      No.    81-L-155 


) 
DEPARTMENT  OF  REGISTRATION  AND  ) 
EDUCATION,    STATE   OF    ILLINOIS;  ) 

Gary   Clayton,    Director;    MEDICAL  ) 

EXAMINING   COMMITTEE,    DR.    DAVE  ) 

FOX,   Temporary  Chairman,  ) 

) 
Defendants.  ) 


ORDER 


The  matter  of  ST.  GEORGE'S  UNIVERSITY  SCHOOL  OF  MEDICINE,  et  al.  v. 
DEPARTMENT  OF  REGISTRATION  AND  EDUCATION,  et  al.  having  properly  come 
before  this  Court  on  administrative  review,  and  the  Court  having  considered  the 
entire  record  in  this  case,  and  having  considered  the  pleadings,  briefs  and 
arguments  of  counsel  for  the  parties  and  further  being  otherwise  fully  advised  in 
the  premises,    hereby   finds  the   following: 
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1  .  That  Rule  1  ,  which  was  in  effect  during  the  pendency  of  the  hearings 
before  the  Defendant,  DEPARTMENT  OF  REGISTRATION  AND  EDUCATION,  is  an 
unconstitutional  delegation  of  administrative  authority  to  an  agency  not  within  its 
control. 

2.  That  during  the  pendency  of  the  hearings  before  the  DEPARTMENT  OF 
REGISTRATION  AND  EDUCATION,  the  MEDICAL  EXAMINING  COMMITTEE  did  in 
fact  change  its  use  of  the  World  Health  Organization  Listing  of  Medical  Schools  in 
regard  to  the  accreditation  of  foreign  medical  schools,  in  violation  of  the  due 
process   rights  of  the   Plaintiffs. 

3.  That  the  findings  of  fact  made  by  the  Defendant  in  not  approving  the 
Plaintiff  schools  are  against  the  manifest  weight  of  evidence  and  are   reversed. 

4.  That  the  Court  finds  from  the  record  as  supplemented  by  Plaintiff's 
exhibits  that  Plaintiff  schools  are   reputable  and  in  good  standing. 


THEREFORE,    IT    IS   HEREBY   ORDERED,    ADJUDGED   and   DECREED: 

That  the  decision  of  the  Department  of  Registration  and  Education  is  reversed 
and  the  cause  is  remanded  to  the  Department  of  Registration  and  Education  for 
entry  of  the  decision  concerning  the  status  of  plaintiff  schools  consistent  with  the 
above   findings  of  this   Court. 


Enter: 


/S/      Richard  J.    Cadagin 


RICHARD   J.    CADAGIN 
Circuit  Judge 


Date: 


July    24,    1981 
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APPENDIX    C    (3) 

IN   THE   CIRCUIT   COURT   OF  COOK    COUNTY,    ILLINOIS 
COUNTY    DEPARTMENT   -   LAW-MISCELLANEOUS   DIVISION 


CHICAGO   DIVISION   OF   HORSEMEN'S  ) 

BENEVOLENT   AND    PROTECTIVE  ) 

ASSOCIATION   AND   EDWARD   W.    REYNOLDS,    ) 

) 
Plaintiffs,  ) 

v.  )      No.  81    L  3268 

) 
ILLINOIS   RACING   BOARD,    RAY  ) 

GARRISON,    FARRELL  GRIFFIN,  ) 

CHARLES   SCHMIDT,    JOSEPH    KELLMAN,    ) 
JOHN   GARVEY,    ROBERT  WARD   and  ) 

CECIL  TROY,  ) 

) 
Defendants.  ) 

ORDER 


The  Court  has  considered  the  verified  complaint  and  petition  for  a  temporary 
restraining  order;  the  existing  medication  rules  of  the  defendant;  and  the 
arguments  of  counsel. 

The  Court  hereby  finds  that  the  facts  established  by  the  verified  complaint 
and  petition  show  that  the  plaintiffs  will  suffer  irreparable  injury  unless  the 
temporary  restraining  order  is  entered  in  that  many  members  of  the  plaintiff  will 
be   forced   to  cease   racing   entirely;    or  will    suffer  a   serious   reduction   in   income. 
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The  Court  finds  that  an  emergency  exists  in  that  the  rules  are  to  go  into 
effect  Monday,  February  16,  1981,  and  the  plaintiff  must  be  made  aware  of  what 
rules  will  be  in  effect  by  Friday,  February  13,  1981;  and  the  witnesses  required 
by  the  plaintiff  are  from  other  jurisdictions  and  will  not  be  avialable  until 
February   13. 

The  Court  finds  that  if  the  allegations  of  the  verified  complaint  and  petition 
are  true,  that  lasix  and  phenylbutazone  provide  recognized  therapeutic  treatment 
for  horses  and  do  not  prevent  the  detection  of  prohibited  drugs  in  tests  performed 
by  the  defendent  that  there  is  a  reasonable  probability  that  the  plaintiff  will  be 
successful  on   its  complaint. 

The  Court  finds  that  the  defendant  has  been  operating  for  many  years  under 
rules  which  have  permitted  the  use  of  lasix  and  phenylbutazone,  under  certain 
limitations. 

Therefore,  the  Court  finds  that  no  serious  injury  can  occur  to  the  defendant 
or  the  public  if  the  defendant  continues  to  enforce  the  exisiting  rules  insofar  as 
they   refer  to  phenylbutazone  and   lasix. 

The  Court  finds  that  the  plaintiff  does  not  have  an  adequate  remedy  at  law; 
and  that  the  equities  are  balanced  in  favor  of  the  court  granting  a  temporary 
restraining  order  until  February  20,  1981,  at  which  time  the  court  will  hear  the 
plaintiff's  complaint  for  a   preliminary   injunction. 

WHEREFORE,  it  is  hereby  ordered  that  the  defendent  and  its  agents  and 
employees  are  restrained  and  enjoined  from  enforcing  any  medication  rule  against 
the  thoroughbred  trainers  of  horses  three  years  old  and  older  concerning  lasix  and 
phenylbutazone  except  the  existing  rules  303  (a)(3),  303  (a)(4),  318E  and  318G 
until    February   20,    1981  . 

It  is  further  ordered  that  the  plaintiffs  are  required  to  comply  with  all  other 
provisions  of  Chapter   C.9   adopted   by  the   Illinois   Racing    Board. 
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Defendants    are   given    leave    to   file   their   answer    instanter.      This   cause    is    set 
for   hearing   on   February   20,    1981,   at  2:00. 


1981 


E   N   T   E   R: 


Judge  James  C.    Murray 
February   11 ,    1981 


JUDGE 
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APPENDIX    C    (4) 
OPINION   OF  THE    ILLINOIS   ATTORNEY   GENERAL 

February   19,    1981 


FILE   NO.      81-003 

REVENUE: 

Validity  of  Procedures  Set  Forth   in 

Article  14  of  the  Department  of 

Revenue  Administrative   Rules  and 

Regulations 

J.    Thomas  Johnson,    Director 
Department  of  Revenue 
1500   South  9th   Street 
Springfield,    Illinois     62707 

Dear  Mr.    Johnson: 

I  have  a  letter  from  your  predecessor  wherein  he  inquired  whether  the 
procedures  set  forth  in  Article  14  of  the  Department  of  Revenue's  Administrative 
Rules  and  Regulations  pertaining  to  the  Retailers'  Occupation  Tax  Act  (III.  Rev. 
Stat.  1979,  ch.  120,  par.  440  et  seq. )  are  valid.  For  the  reasons  hereinafter 
stated,  it  is  my  opinion  that  substantial  portions  of  Article  14  are  not  valid,  due 
to  the  lack  of  adequate  statutory  support  for  promulgation  in  the  aforementioned 
Act. 

According  to  your  predecessor's  letter.  Article  14,  which  was  filed  on  June  7, 
1979,  and  became  effective  June  17,  1979,  was  adopted  by  the  Department  to 
implement  procedures  for  enforcement  of  section  13i  of  the  Retailers'  Occupation 
Tax  Act   (III.    Rev.    Stat.    1979,    ch.    120,    par.    452^),    which   provides  that: 
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Any  officer  or  employee  of  any  corporation  subject  to 
the  provisions  of  this  Act  who  has  the  control, 
supervision  or  responsibility  of  filing  returns  and  making 
payment  of  the  amount  of  tax  herein  imposed  in 
accordance  with  Section  3  of  this  Act  and  who  wilfully 
fails  to  file  such  return  or  to  make  such  payment  to  the 
Department  shall  be  personally  liable  for  such  amounts, 
including  interest  and  penalties  thereon,  in  the  event  that 
after  proper  proceedings  for  the  collection  of  such 
amounts,  as  provided  in  said  Act,  such  corporation  is 
unable  to  pay  such  amounts  to  the  department;  and  the 
personal  liability  of  such  officer  or  employee  as  provided 
herein   shall   survive  the  dissolution  of  the  corporation. 


Article  14,    herein   reproduced   in  full,    provides  that: 


"Any  officer  or  employee  of  the  corporation  who  has 
the  control,  supervision  or  responsibility  of  filing  returns 
and  making  payment  of  the  amount  of  tax  imposed  in 
accordance  with  Section  3  of  the  Act,  and  who  wilfully 
fails  to  file  such  return  or  to  make  such  payment  to  the 
Department,  shall  be  personally  liable  for  such  amounts, 
including  interest  and  penalties  thereon,  in  the  event  that 
after  proper  proceedings  for  the  collection  of  such 
amounts,  as  provided  in  the  Act,  such  corporation  is 
unable  to  pay  such  amounts  to  the  Department.  The 
personal  liability  for  such  officer  or  employee  as  provided 
herein,    shall   survive  the  dissolution  of  the  corporation. 

When  the  Department  has  obtained  a  judgment 
against  a  corporation,  and  a  subsequent  execution  upon 
that  judgment  has  been  returned  by  a  sheriff  indicating 
no  assets  were  found,  when  a  Seizure  Warrant  issued  to  a 
sheriff  has  been  returned  indicating  no  assets  were 
found,  or  when  the  Department  has  established  that  a 
corporation  is  unable  to  pay  the  amount  due,  the 
Department  will  issue  to  any  officer  or  employee  of  the 
corporation  who  has  the  control,  supervision  or 
responsibility  of  filing  returns  and  making  payment  of  the 
amount  of  tax  imposed  in  accordance  with  Section  3  of  the 
Act,  and  who  wilfully  fails  to  file  such  return  or  to  make 
such  payment  to  the  Department,   a   Notice  of  Tax 
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Liability  in  the  amount  of  the  tax,  penalty  and  interest 
due  the  Department  by  the  corporation.  If  such  officer 
or  employee  or  his  legal  representative  shall,  within  20 
days  after  such  Notice  of  Tax  Liability,  file  a  protest  to 
said  Notice  of  Tax  Liability  and  request  a  hearing  in 
conformity  with  the  provisions  of  the  Retailers'  Occupation 
Tax  Act.  If  a  protest  to  the  Notice  of  Tax  Liability  and 
request  for  a  hearing  thereon  is  not  filed  within  20  days 
after  such  notice,  such  Notice  Tax  Liability  shall  become 
final  without  the  necessity  of  a  final  assessment  being 
issued  and   shall  be  deemed  to  be  a   final   assessment. 

After  the  issuance  of  a  final  assessment,  or  a  Notice 
of  Tax  Liability  which  becomes  final  without  the  necessity 
of  actually  issuing  a  final  assessment  as  hereinbefore 
provided,  the  Department,  at  any  time  before  such 
assessment  is  reduced  to  judgment,  may  grant  a  rehearing 
(or  grant  departmental  review  and  hold  an  original 
hearing  if  no  previous  hearing  in  the  matter  has  been 
held)  upon  the  application  of  the  person  aggrieved.  The 
Department,  in  determining  whether  a  rehearing  or 
departmental  hearing,  and/or  the  discovery  of  new 
evidence  that  was  unavailable  at  the  time  of  the  original 
hearing.  Pursuant  to  such  hearing  or  rehearing,  the 
Department  shall  issue  a  revised  final  assessment  to  such 
person  or  his  legal  representative  for  the  amount  found  to 
be  due  as  a    result  of  such   hearing   or   rehearing." 

Section    12    of  the    Retailers'    Occupation    Tax    Act   specifically    provides   that   the 
Department  has  the  authority  to: 

*  *  *  make,  promulgate  and  enforce  such  reasonable 
rules  and  regulations  relating  to  the  administration  and 
enforcement  of  the  provisions  of  this  Act  as  may  be 
deemed   expedient. 


It   is  a   well-established  general   maxim  of  administrative   law  that  administrative 
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rules  and  regulations  must  be  authorized  by  statute  and  that  a  statute  may  not  be 
altered  or  added  to  by  the  exercise  of  a  power  to  promulgate  rules  and  regulations 
thereon.  (Northern  III.  Auto  Workers  v.  Dixon  (1979),  75  III.  2d  53,  60.) 
Moreover,  with  reference  to  the  Department  of  Revenue,  Illinois  courts  have  stated 
that  rules  and  regulations  promulgated  by  that  Department  may  not  extend  the 
scope  of  the  Retailers'  Occupation  Tax  Act  because  the  Department  is  without 
authority  to  broaden  statutory  provisions.  (Saxon-Western  Corp.  v.  Mahin  (1979), 
78  III.  App.  3d  125,  129;  Terrace  Carpet  Co.  v.  Dep't.  of  Revenue  (1977),  46  III. 
App.  3d  84,  90.)  Consequently,  to  be  valid,  article  14  must  find  an  adequate 
statutory  basis  in  the  Act  and  must  present  a  reasonable  and  consistent 
interpretation   of  the  authorizing   statute. 

Briefly,  the  first  paragraph  of  Article  14  and  section  13£  of  the  Act  are 
substantially  identical.  Thereafter,  in  paragraphs  2  and  3  of  Article  14,  the 
Department  has  detailed  a  procedure  which  purports  to  implement  the  final 
assessment  of  tax  liability  against  the  responsible  officer  or  employee  after  the 
Department  has  established  that  a  corporation   is  unable  to  pay. 

More  specifically,  paragraph  1  of  Article  14  provides,  as  does  section  13?  of 
the  Act,  for  the  personal  liability  of  certain  officers  and  employees  under  specified 
conditions  and   only: 

*  *  *  in  the  event  that  after  proper  proceedings  for 
the  collection  of  such  amounts,  as  provided  in  the  Act, 
such  corporation  is  unable  to  pay  such  amounts  to  the 
Department.*   *   *    (Emphasis  added.) 

The  words  of  the  statute  are  clear  in  providing  that  an  officer  or  employee 
may  be  held  personally  liable  for  the  tax  due  from  a  corporation  only  when  the 
corporation  is  unable  to  pay  as  indicated  by  failure  to  collect  from  the  corporation 
in  accordance  with   the   proceedings   for  collection   provided   in   the  Act. 
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Consequently,  the  first  paragraph  of  Article  14  is  merely  a  restatement  of  that 
portion  of  section  13£  of  the  Act  and,  as  such,  is  valid,  although  without  legal 
effect  apart  from  the  statute  itself. 

In  the  second  paragraph  of  Article  14,  the  Department  purports  to  set  up 
three  alternative  procedures  to  establish  that  a  corporation  is  unable  to  pay  an 
amount  due.      Specifically,   that  portion  of  Article  14   provides  that: 


When  the  Department  has  obtained  a  judgement 
against  a  corporation,  and  a  subsequent  execution  upon 
that  judgment  has  been  returned  by  a  sheriff  indicating 
no  assets  were  found,  when  a  Seizure  Warrant  issued  to  a 
sheriff  has  been  returned  indicating  no  assets  were 
found,  or  when  the  Department  has  established  that  a 
corporation  is  unable  to  pay  the  amount  due,  the 
Department   will    issue   *    *    *    a    Notice   of  Tax    Liability   *    * 


The  first  two  procedures  are  valid  because,  as  required  by  section  13?  of  the 
Act,  they  are  "proper  proceedings  for  the  collection  of  such  amounts,  as  provided 
in  said  Act".  (III.  Rev.  Stat.  1979,  ch.  120,  pars.  444a,  444e,  444f . )  However, 
the  third  procedure,  "or  when  the  Department  has  established  that  corporation  is 
unable  to  pay  the  amount  due",  is  not  a  proceeding  authorized  by  the  Act  and 
therefore  is  not  supported  by  adequate  statutory  authority. 

The  Act  provides  various  proceedings  for  the  collection  of  amounts  due. 
Specifically,  these  proceedings  include  judicial  proceedings  by  levy  on  execution 
after  judgment    (III.    Rev.    Stat.    1979,    ch.    120,    par.    444),    foreclosure  on  a   tax   lien 
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(III.  Rev.  Stat.  1979,  ch.  120,  pars  444a,  444e),  levy  on  the  Department's  warrant 
(III.  Rev.  Stat.  1979,  ch.  120,  par.  444f )  ,  together  with,  according  to  sections  5e 
and  5f  (III.  Rev.  Stat.  1979,  ch.  120,  pars,  444e,  444f )  ,  other  assessment. 
Although  such  a  procedure  is  authorized  against  taxpayers  elsewhere  in  the  Act 
(III.  Rev.  Stat.  1979,  ch.  120,  par.  443),  it  does  not  appear  to  be  authorized  by 
section  13?  against  the  responsible  officer  or  employee  even  when  the  corporation 
has  been  properly  determined  as  unable  to  pay.  Further,  because  the  action 
authorized  by  section  13?  against  the  responsible  officer  or  employee  is  in  the 
nature  of  a  suit  to  collect  the  amount  of  tax  due  from  the  corporation  the 
assessment  of  which  is  final  and  not  subject  to  collateral  attack  People  ex  rel. 
Scott  v.  Pintozzi  (1971),  50  III.  2d  115,  126-7),  it  does  not  appear  that  such  a 
procedure  is  necessary.  It  should  be  noted  that  at  the  time  of  the  action  for 
collection  against  the  responsible  officer  or  employee,  he  must  be  shown  to  have 
willfully  failed  to  file  such  return  or  make  payment.  Of  course,  as  a  matter  of 
courtesy  and  to  afford  the  individual  an  opportunity  to  pay,  the  Department  could 
give  notice  of  its  claim  to  the  responsible  officer  or  employee  and  thereafter  file 
the  action  authorized  by  section  13?  for  the  amount  due.  However,  a  Notice  of 
Tax  Liability  and  the  procedure  for  "final  assessment"  as  provided  in  Article  14 
has  no  legal   consequence  as  far  as  imposing   liability   under  section   13?  of  the  Act. 


Very  truly  yours, 
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